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IN  THE 

United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit. 


THE  COMMERCIAL  UNION  ASSUR- 
ANCE COMPANY,  Limited  of  London, 
England,  ( a ' corporation) , 

Plaintiff  in  Error, 
vs. 

THE  PACIFIC  UNION  CLUB, 

(a  corporation), 

Defendant  in  Error. 


BRIEF  OF  PLAINTIFF  IN  ERROR  IN  REPLY  TO 
BRIEF  OF  DEFENDANT  IN  ERROR. 


I. 

UNDER  THE  EARTHQUAKE  EXCEPTION  THE  INSURER  IS  EX- 
ONERATED FROM  LIABILITY  IN  ALL  CASES  WHERE  THE 
EXCEPTED  PERIL  IS  THE  CAUSE  OF  THE  LOSS,  WHETHER 
SUCH  EXCEPTED  PERIL  SETS  THE  PERIL  INSURED 
AGAINST  IN  OPERATION,  OR  DESTROYS  A SAVING  AGENCY, 
BY  REASON  OF  THE  ABSENCE  OF  WHICH  THE  PERIL  IN- 
SURED AGAINST  IS  PERMITTED  TO  OPERATE  UPON  THE 
SUBJECT  OF  INSURANCE. 

1.  Counsel  argue  that  the  exemption  from  “loss 
“ caused  directly  or  indirectly  by  earthquake”  ex- 
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onerates  the  insurer  from  liability  onty  in  case  that 
tire  itself  is  set  in  operation  by  the  excepted  peril, 
and  is  not  inclusive  of  tire-loss  caused  by  that  peril, 
where  the  loss  is  immediately  due  to  the  peril  in- 
sured against,  set  in  operation  by  a peril  not  ex- 
cepted; even  although  the  resulting  loss  is  referable 
to  the  excepted  peril  of  earthquake  as  its  cause.  We 
submit  that  there  is  no  merit  in  this  contention. 

The  insurance  is  against  loss  by  fire,  and  loss 
caused  directly  or  indirectly  by  earthquake  is  ex- 
pressly excepted;  therefore  the  sole  question  in 
this  case  is:  Was  the  loss,  for  which  the  insurer 
would  be  liable  under  the  main  promise  of 
insurance  contained  in  the  opening  words  of  the 
policy,  referable  to  the  excepted  peril  of  earth- 
quake as  the  direct  or  indirect  cause  thereof?  It  is 
wholly  immaterial  in  what  manner  the  excepted 
peril  operates  to  cause  the  loss,  if  it  be  either  the 
direct  or  indirect  cause  thereof. 

The  insurer  is  held  liable  for  all  loss  caused  by  the 
peril  insured  against,  irrespective  of  the  manner  in 
which  that  peril  operates  to  bring  about  the  result; 
and  it  must  necessarily  follow  from  this,  that,  by 
expressly  exempting  itself  from  liability  for  loss 
“ caused  directly  or  indirectly  by  earthquake”,  the 
insurer  is  thereby  exonerated  from  liability  for  all 
loss  caused  by  the  excepted  peril,  irrespective  of  the 
manner  of  the  operation  of  that  peril. 
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The  insurer  is  liable,  under  the  insuring  clause 
contained  in  the  policy,  not  only  for  all  loss  caused 
by  the  peril  insured  against  by  reason  of  such  peril’s 
immediately  operating  upon  the  subject  of  insur- 
ance, but  is  also  liable  for  any  loss  which  may  be 
brought  about  by  the  peril  insured  against,  where 
such  peril  operates  to  cause  the  loss  by  setting  in 
motion  intervening  agencies,  such  as  explosion. 

Scripture  v.  Ins.  Co 10  Cush.  (Mass.)  356. 

But  not  only  is  the  insurer  held  liable  under  the 
insuring  clause  for  all  loss  of  which  fire  is  the  cause, 
where  it  operates  to  bring  about  the  loss  by  setting 
in  motion  intervening  agencies,  but  is  also  held 
liable  where  such  peril  operates  to  bring  about  the 
loss  Toy  merely  creating  conditions  by  reason  of 
which  other  perils  are  permitted  to  act  upon  the 
subject  of  insurance.  The  cases  are  uniform  to  this 
effect. 

Where,  under  a fire  insurance  policy,  the  subject 
of  insurance  is  either  attacked  by  the  peril  of  fire 
or  is  in  imminent  danger  of  such  attack  and  water 
is  thrown  upon  the  subject  of  insurance  by  human 
agency  in  order  to  rescue  it  from  that  peril, 
the  insurer  is  liable  for  the  water  damage,  even 
although  the  peril  insured  against,  in  such  a case, 
merely  creates  a condition  by  reason  of  which,  and 
as  a consequence  thereof,  the  human  agency  imme- 
diately causes  the  loss.  In  such  case  the  resulting 
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loss  is  held  by  the  courts  to  be  proximately  caused  by 
the  peril  insured  against. 

Aetna  Ins.  Co.  v.  Boon , 95  U.  S.  117 ; 

The  G.  B.  Booth,  171  U.  S.  450; 

Geiseh  v.  Insurance  Co.,  19  La.  Ann.  277. 

In  the  Boon  case,  supra,  the  court  said: 

“Often  in  case  of  a fire  much  of  the  destruc- 
tion is  caused  by  water  applied  in  efforts  to 
extinguish  the  flames,  yet  it  is  not  doubted,  all 
that  destruction  is  caused  by  the  fire,  and  in- 
surers against  fire  are  liable  for  it.”  (Italics 
ours.) 

In  the  Booth  case,  supra,  the  court  said  the  dam- 
age done  by  water  thrown  on  by  human  agency  to 
put  out  a fire  is  considered  a direct  consequence  of 
the  fire. 

Where  goods  insured  under  a policy  of  fire  insur- 
ance are  attacked  by  fire  or  are  in  imminent  danger 
of , being  attacked  thereby,  and  by  reason  thereof 
theft  of  such  goods  is  made  possible,  the  insurer  is 
liable  for  the  loss  immediately  due  to  the  theft,  as 
for  a loss  bj^  fire. 

Tilton  v.  Ins.  Co.,  1 Bosw.  (N.  Y.)  367. 

In  such  a case  the  peril  insured  against  merely 
creates  a condition  which  allows  a new  peril  to  oper- 
ate, but  nevertheless  the  resulting  loss  is  held  by  the 
courts  to  be  referable  to  fire  as  the  proximate  cause 
thereof. 

Where  a building  of  a certain  character  is  only 
partially  destroyed  by  fire,  but  by  reason  of  an 
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ordinance  forbidding  the  repair  of  buildings  of  that 
character  the  insured  cannot  rebuild,  an  insurer 
against  fire  loss  is  held  liable  for  the  loss  occasioned 
by  such  ordinance;  in  such  a case  the  courts  hold 
that  the  whole  loss  is  referable  to  fire  as  its  cause 
although  the  peril  insured  against  merely  furnishes 
a condition  permitting  the  operation  the  more  imme- 
diate agency,  the  ordinance. 

Eewins  v.  Ins.  Co.,  (Mass.)  68  N.  E.  62. 

Where  a wall  is  weakened  by  fire  and  thereafter 
a wind  arises  which  causes  the  wall  to  fall  upon 
premises  insured  against  the  peril  of  fire,  which  wall 
would  not  have  fallen  but  for  its  having  been  so 
weakened  by  the  fire,  the  insurer  is  held  liable  for 
the  damage  done  by  such  falling,  as  for  a loss  d)y 
fire,  even  though  fire  itself  does  not  touch  the  in- 
sured property;  in  such  a case  fire  is  held  to  be  the 
proximate  cause  of  the  damage  immediately  done 
by  the  wind  although  the  fire  merely  furnishes  a 
condition,  by  reason  of  which  the  new  peril  of  wind 
is  permitted  to  cause  damage. 

Russell  v.  Ins.  Co.,  (Minn.)  Ill  N.  W.  400; 

Johnson  v.  Ins.  Co.,  7 Ct.  of  Sess.  Cas.  (Scot- 
land) 52. 

In  New  York,  etc.,  Express  Co.  v.  Traders  Ins.  Co., 
132  Mass.  377,  a steamboat,  on  which  were  goods  in- 
sured against  fire  but  not  against  collision,  came  into 
collision  with  another  steamboat.  A fire  caused  by 
the  collision  broke  out,  which  drove  from  their  posts 
those  whose  duty  it  was  to  run  the  steamboat,  and 
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thus  prevented  any  use  of  the  means  at  hand  for 
closing  the  hole  in  the  side  of  the  boat.  The  steam- 
boat sank  before  the  fire  had  reached  the  insured 
goods.  The  court  held  that  as  the  intervention  of  fire 
prevented  the  use  of  the  appliances  for  avoiding  the 
effect  of  the  collision  the  fire  ivas  the  proximate  cause 
of  the  loss.  (Italics  ours.) 

In  the  case  last  cited  the  peril  insured  against, 
acting  similarly  to  the  excepted  peril  of  earthquake 
in  the  case  at  bar,  destroyed  the  saving  agency, 
which,  if  it  had  existed,  could  have  been  availed  of 
to  prevent  the  operation  of  the  water  upon  the  goods 
insured,  and  the  loss  immediately  done  by  the  water 
was  held  to  have  been  proximately  caused  by  the  fire 
which  destroyed  the  saving  agency. 

The  courts  have  therefore  held  that  the  insurer 
is  liable  for  all  loss  proximately  caused  by  the  peril 
insured  against,  whether  such  peril  immediately 
causes  the  loss;  sets  in  operation  subordinate  agen- 
cies to  which  latter  the  loss  is  immediately  due; 
creates  conditions  whereby  new  perils  are 
allowed  to  operate  upon  the  subject  of  insurance, 
and  which  but  for  such  conditions  having  been  so 
created  would  not  have  operated  upon  the  subject 
matter  of  loss;  or  destroys  a saving  agency , which, 
if  it  had  existed,  coidd  have  been  availed  of  to 
prevent  the  operation  of  another  peril  upon  the  sub- 
ject of  insurance.  Surely  then,  where  the  insurer  has 
exempted  itself  from  loss  not  only*  caused  by  earth- 
quake, but  from  loss  “caused  directly  or  indirectly ” 


7 


by  that  peril,  the  insurer  is  thereby  exempted  from 
liability  in  every  case  where  the  loss  is  within  the 
original  promise  of  insurance,  but  is  caused  by  the 
excepted  peril , irrespective  of  the  manner  in  which 
the  excepted  peril  operates  to  bring  about  the  re- 
sult. 

The  cases  hereinabove  cited  are,  besides  being 
authority  to  the  proposition  that  the  insurer  is,  by 
the  exemption  clause,  exonerated  from  liability  for 
all  loss  caused  by  the  excepted  peril,  irrespective 
of  the  manner  of  the  operation  of  the  excepted  peril 
in  bringing  about  the  result;  but  are  also  direct 
authority  in  support  of  our  contention  that  the 
earthquake  in  the  case  at  bar,  by  breaking  the  water 
mains-,  was  the  proximate  cause  of  the  loss;  for,  in 
all  the  cases  referred  to,  it  was  held  that  where  one 
peril  creates  a condition,  by  reason  of  which  a second 
peril  is  permitted  to  operate  upon  the  subject  of 
insurance,  which  second  peril  would  not  have  so 
operated  but  for  the  action  of  the  first  peril,  then 
the  loss  immediately  done  by  such  second  peril  is  to 
be  attributed  to  the  first  peril  as  its  proximate  cause. 

2.  Counsel  state  that  in  the  case  of  Williams- 
burgh  City  Fire  Insurance  Company  v.  Willard 
No.  1586,  decided  at  the  present  term,  this  court 
held  that  by  the  earthquake  exception  the  insurer 
was  exempted  from  liability  for  fire-loss  caused  by 
that  peril  only  in  case  that  the  earthquake  directly 
or  indirectly  caused  the  fire  itself,  which  burned  the 
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insured  property.  We  submit,  however,  that  this 
court  neither  held  nor  intended  to  hold  anything 
more  than  that  the  exemption  clause  was  inclusive 
of  fire  caused  by  earthquake.  In  the  Willard  case 
the  sole  claim  of  exemption  was  based  upon  the 
fact  that  the  fire  which  destroyed  the  insured  prop- 
erty teas  caused  by  earthquake,  and  it  was  argued  on 
behalf  of  the  insured  that,  as  the  company  had  ex- 
empted itself  from  “loss  caused  directly  or  indi- 
“ rectly  by  earthquake”  and  had  not  expressly  spe- 
cified in  the  exception  that  it  was  not  to  be  liable 
for  loss  by  fire  caused  by  earthquake,  therefore  the 
intention  of  the  company  must  have  been  to  include 
by  the  exception,  solely,  pure  earthquake  damage 
other  than  fire  damage,  and  thus  the  insurer  was  not 
exonerated  from  liability  if  the  loss  was  due  to  a 
fire  set  in  operation  by  the  excepted  peril.  The  only 
question  therefore  presented  to  this  court  for  con- 
sideration in  the  Willard  case  was  whether  or  not 
the  earthquake  exception  was  inclusive  of  fire  set  in 
operation  by  the  excepted  peril.  In  answer  to  this 
contention  in  behalf  of  the  insured  in  that  case,  and 
in  holding  that  the  exception  was  inclusive  of  this 
kind  of  loss,  this  court  said : 

“But  as  it  is  expressly  stated  in  the  policy 
that  the  insurance  is  only  against  direct  loss 
or  damage  by  fire,  there  must  be  read  into  the 
clause  under  consideration  the  words  ‘by  fire’ 
so  that  it  shall  read  ‘or  for  loss  or  damage  by 
fire  occasioned  by  or  through  any  volcano, 
earthquake  or  hurricane’,  etc.,  for  it  must  be 
that  the  sole  purpose  of  the  exception  is  to 
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specify  certain  loss  by  fire  not  insured  against.” 
(Italics  ours.) 

It  is  true  that  the  court  in  the  Willard  case  said 
that  “there  must  be  read  into  the  clause  under  con- 
“ sideration  the  words  ‘by  fire’  so  that  it  shall  read 
“ ‘or  for  loss  or  damage  by  fire  occasioned  by  or 
“ ‘through  any  volcano,  earthquake  or  hurricane 
“ ‘etc.’  ” But  this  court  did  not  say  that  when  so 
read  the  verb  “caused”  referred  to  the  word  “fire” 
alone  and  not  to  the  whole  expression  “loss  by  fire”, 
i.  e.,  fire-loss,  against  which  the  insurance  is  made. 

It  will  not  do  to  read  into  the  exemption  clause 
the  words  “by  fire”,  the  clause  then  reading  “for 
“ loss  by  fire  caused  directly  or  indirectly  by  earth- 
“ quake”,  and  then  hold  that  the  causative  verb 
modifies  the  word  “fire”  alone  and  not  the  wThole 
expression  “loss  by  fire”,  for  this  would  in  effect 
be  making  a contract  for  the  parties  which  they 
themselves  have  not  made. 

Ins.  Co.  v.  Express  Co.,  95  U.  S.  227. 

There  can  be  no  logical  reason  for  reading  the 
words  “by  fire”  into  the  exemption  clause,  for  the 
clause  as  it  stands  in  the  policy  expresses  the  inten- 
tion of  the  parties;  the  insurance  is  against  loss  by 
fire  and  therefore  the  insurer  is  only  liable  for  that 
kind  of  loss;  the  insurer  has,  however,  exempted 
itself  broadly  from  “loss  caused  directly  or  indi- 
“ rectly  by  earthquake”,  such  expression,  when  read 
by  itself,  being  inclusive  of  all  loss,  whether  fire- 
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loss  or  other  kind  of  loss,  which  may  be  caused  b}' 
that  peril;  but  as  the  insurance  is  against  fire-loss 
only,  and  no  exemption  is  necessary  for  any  other 
kind  of  loss  caused  by  earthquake,  the  exception  is 
only  effective  when  the  loss  is  one  which  would 
be  covered  by  the  promise  of  insurance ; but 
as  the  clause  is  framed,  such  clause  carries  out  the 
intent  of  the  parties  to  exempt  the  insurer  from  fire- 
loss  caused  by  earthquake,  for  the  broad  exemption 
from  loss  caused  by  earthquake,  being  inclusive  of 
fire-loss,  the  insurer  is  exonerated  from  liability 
under  this  broad  exemption  from  such  kind  of  loss; 
and  as  to  all  other  kinds  of  loss  which  may  be 
caused  by  the  excepted  peril,  the  clause  never  has 
any  effect  in  the  contract.  It  is  therefore  clear,  we 
submit,  that  there  is  no  ellipsis  in  the  exemption 
clause  and  that  such  clause,  as  it  is  framed  exon- 
erates the  insurer  from  all  loss  for  which  it  could 
be  held  liable  under  the  main  promise  of  insur- 
ance, when  such  loss  is  caused  by  the  excepted  peril ; 
and  therefore  there  is  neither  necessity  nor  war- 
rant for  reading  the  words  “by  fire”  into  the  clause. 

When  a loss  occurs  under  a policy  of  fire  insur- 
ance we  first  determine  whether  that  loss  is  within 
the  main  promise  of  insurance.  If  wTe  find  that 
such  loss  is  within  such  promise  then  the  question 
arises:  was  such  loss  caused  by  a peril  excepted? 
And  if  such  loss  was  so  caused,  then  it  is  wholly 
immaterial  whether  the  excepted  peril  brought  about 
that  loss  by  setting  the  peril  insured  against  in  oper- 
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ation,  or  otherwise.  The  purpose  of  the  insurer  in 
omitting  the  words  “by  fire”  from  the  exemption 
clause  was  to  exempt  itself  from  all  loss,  covered  by 
the  main  promise  of  insurance,  but  caused  by  the  ex- 
cepted perils,  irrespective  of  the  manner  of  opera- 
tion of  those  perils  in  bringing  about  the  result ; and 
to  foreclose  the  argument , that  might  have  been 
made  if  the  words  “by  fire”  had  actually  been 
written  in  the  exemption  clause,  that  the  perils  ex- 
cepted were  excepted  with  reference  to  their  being 
causes  of  fire  and  not  with  reference  to  their  being 
causes  of  all  loss  for  which  the  insurer  would  be 
liable  under  the  main  promise  of  insurance. 

As  then  the  insurer  has  expressly  omitted  the 
words  “by  fire”  in  the  exception,  and  the  exception 
as  it  is  framed  is  inclusive  of  all  kinds  of  fire-loss, 
it  would  obviously  be  making  a contract  and  not  in- 
terpreting one  already  made  to  hold  that  the  words 
“by  fire”  must  be  read  into  the  clause,  and  then 
hold  that  the  causative  verb  refers  to  the  word 
“fire”  alone  and  not  to  the  whole  expression  “loss 
by  fire”  and  thus  limit  the  operation  of  a provision 
which  expresses  in  clear  and  unambiguous  language 
an  exception  inclusive  of  all  fire-loss  which  may  be 
caused  by  the  excepted  peril. 

3.  That  it  is  an  improper  method  of  construc- 
tion to  read  the  words  “by  fire”  into  the  exemption 
clause  and  then  hold  that  the  causative  verb  modi- 
fies “fire”  alone  and  not  the  whole  expression  “loss 
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by  fire”,  is  rendered  certain  by  a subsequent  exemp- 
tion provision  contained  in  the  policy.  The  pro- 
vision referred  to  is  that  the  insurer  “shall  not  be 
“ liable  * * * for  loss  occasioned  by 

“ ordinance  or  law  regulating  the  construction  or 
“ repair  of  buildings  or  by  interruption  of  busi- 
“ness;  manufacturing  processes  or  otherwise”. 
We  have  seen  (Hewins  v.  Ins.  Co.,  supra)  that  loss 
occasioned  by  ordinance  or  law  regulating  the  con- 
struction or  repair  of  buildings  is  a fire-loss  for 
which  the  insurer  is  liable  in  the  absence  of  any 
exception  in  relation  thereto;  the  ordinance  or  law 
does  not  cause  the  fire,  but  the  word  “loss”  as  used 
in  connection  with  the  exceptions  relating  to 
ordinance  or  law  regulating  the  construction 
or  repair  of  buildings  is  inclusive  of  loss 
which  would  be  within  the  main  promise  of 
insurance.  It  is,  therefore,  apparent  that  with 
relation  to  this  exception,  if  we  should  read  the 
words  “by  fire”  after  the  word  “loss”  occurring 
therein,  and  then  hold  that  the  causative  verb  “occa- 
sioned” refers  to  “fire”  and  not  to  the  whole  ex- 
pression “loss  by  fire”,  it  would  render  this  excep- 
tion absolutely  meaningless,  for  it  cannot  be  urged 
that  ordinance  or  law  regulating  the  construction 
or  repair  of  buildings  can  set  in  operation  fire.  Ii 
is,  therefore,  clear  that  if  we  do  read  the  words  “by 
fire”  into  the  exemption  clause  under  consideration, 
which,  as  we  have  seen,  is  both  unnecessary  and  im- 
proper, the  causative  verb  must  be  held  to  refer  to 
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the  whole  expression  “loss  by  fire”,  i.  e.,  fire-loss 
and  not  to  the  word  “fire”  alone. 

4.  Counsel  argue  that  in  the  Willard  case,  supra , 
the  plaintiff  in  error  therein  contended  that  an 
earthquake  could  be  the  cause  of  fire-loss  only  by 
itself  causing  fire.  Even  if  counsel  for  the  insur- 
ance company  in  the  Willard  case  did  contend  what 
defendant  in  error  alleges,  we  know  of  no  rule 
whereby  the  argument  made  by  counsel  in  one  case 
is  binding  upon  a different  party  which  the  same 
counsel  may  represent  in  another  case.  The  argu- 
ment in  the  Willard  case  was  made  in  answer  to 
the  contention  of  the  defendant  in  error  therein 
that  earthquake  could  cause  a fire-loss  by  its  vibra- 
tory action,  upon  the  theory  that  earthquakes  were 
caused  by  subterranean  fires.  The  language  in  the 
brief  of  plaintiff  in  error  in  the  Willard  case,  re- 
ferred to  by  counsel,  was  directed  towards  this  con- 
tention, and  the  language  used  must  be  read  in  con- 
nection with  the  purpose  for  which  said  argument 
was  made.  Besides  this,  counsel  representing  the 
plaintiff  in  error  here  neither  assisted  in  writing 
the  brief  of  plaintiff  in  error  in  the  Willard  case 
in  which  the  argument  referred  to  was  made,  nor 
did  he  have  opportunity  to  consider  said  brief 
until  after  it  had  been  filed.  It  is  the  contention  of 
counsel  for  plaintiff  in  error  here,  and  always  has 
been  his  contention,  as  counsel  for  defendant  in 
error  well  know,  that  the  exception  of  the  peril  of 
earthquake  in  the  policy  is  inclusive  of  all  loss, 
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intentionally  omitted  therefrom  in  order  to  express 
the  idea  that  all  fire-loss  is  excepted),  and  then  the 
verb  “caused”  is  held  to  refer  to  “fire”  alone  and 
not  to  the  whole  expression  “loss  by  fire”,  this  is. 
in  effect,  making  a contract  for  the  parties  and  giv- 
ing to  the  terms  of  the  contract  a construction  which 
the  parties  have  by  plain  and  unambiguous  lan- 
guage said  shall  not  be  given  thereto. 


II. 

WHETHER  THE  INSURED  DID  OR  DID  NOT  CONTEMPLATE 
THAT  EARTHQUAKE  MIGHT  BREAK  THE  WATER  MAINS, 
THEREBY  DESTROYING  THE  MEANS  OF  PREVENTING  THE 
SPREAD  OF  FIRE,  IS  IMMATERIAL.  THE  ONLY  QUESTION 
INVOLVED  IS  AS  TO  WHETHER  IN  LAW  THE  ACTION  OF 
THE  EXCEPTED  PERIL  OF  EARTHQUAKE  WAS  THE  CAUSE 
OF  THE  LOSS. 

1.  It  is  contended  in  behalf  of  the  defendant  ir 
error  that  the  doctrine  of  contemplation  of  conse- 
quences which  obtains  in  cases  involving  the  rule 
of  damages  for  breach  of  contract,  also  applies 
when  the  question  under  consideration  relates  to  the 
action  of  an  excepted  peril  under  an  insurance 
policy;  and  that  the  doctrine  of  contemplation  of 
consequences  does  not  apply  in  cases  of  tort;  and 
from  these  premises  it  is  argued  that  the  cases 
sounding  in  tort,  cited  by  us  in  our  opening  brief, 
are  not  in  point.  The  position  of  plaintiff  in  error 
on  the  other  hand  is  that  this  doctrine  applies  alike 
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to  cases  of  both  breach  of  contract  and  tort,  but  has 
no  application  to  the  action  of  perils  under  an  in- 
surance contract,  and  that  therefore  where  in  cases 
of  tort  the  act  of  the  wrongdoer  is  held  to  be  the 
proximate  cause  of  a loss,  a fortiori  an  excepted 
peril  in  an  insurance  policy,  acting  similarly,  must 
be  held  to  be  the  proximate  cause  of  the  loss. 

In  support  of  this  contention  that  the  doctrine 
of  contemplation  of  consequences  does  not  apply 
to  actions  of  tort,  counsel  cite  the  case  of 
Hunt  Bros.  v.  San  Lorenzo  Water  Co.,  150  Cal.  51, 
wherein  it  is  said  that  in  cases  of  tort  the  rule  is 
that  the  injured  person  may  recover  for  all  detri- 
ment proximately  caused  by  the  act  of  the  tort- 
feasor, whether  it  could  have  been  anticipated  or 
not.  It  is  difficult  to  appreciate  what  bearing  the 
doctrine  of  the  Hunt  Bros,  case  can  have  upon  the 
relevancy  of  the  cases  in  tort,  cited  by  us,  to  the 
case  at  bar ; even  if  the  rule  were  generally  that  the 
doctrine  of  contemplation  of  consequences  is  inap- 
plicable to  cases  of  tort  but  is  applicable  to  ex- 
cepted perils  in  a policy  of  insurance,  nevertheless 
those  cases  in  tort  which  hold  that  the  doctrine  of 
contemplation  of  consequences  is  applicable  to  ac- 
tions of  that  character  and  that  under  a certain 
state  of  facts  the  act  of  the  wrongdoer  is  the  prox- 
imate cause  of  loss,  are  in  point.  The  Hunt  Bros. 
case  was  decided  under  a statute  of  the  State  of 
California,  which  fixes  the  rule  of  damages  in  cases 
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of  tort,  and  as  this  is  not  an  action  for  damages  in 
tort,  the  statute  can  have  no  application;  and  the 
law  as  laid  down  in  this  case  is  opposed  to  the  rule 
of  the  federal  courts  and  of  the  courts  generally. 
Counsel,  however,  say  that  as  the  contract  of  in- 
surance involved  in  the  case  at  bar  was  made  in 
California,  it  will  be  interpreted  according  to  the 
law  of  this  state.  Even  if  this  statement  of  the  law 
were  correct,  it  is  not  apparent  what  bearing  the 
law  of  this  state  with  reference  to  damage  in  tort 
has  upon  the  case  at  bar.  In  support  of  this  state- 
ment counsel  cite  Mutual  Life  Insurance  Co.  v. 
Cohen,  179  U.  S.  262.  The  case  cited,  however,  is 
not  at  all  in  point,  for  it  was  therein  held  merely 
that  where  the  situs  of  a life  insurance  contract 
was  a state  other  than  that  of  New  York,  the  law 
of  the  latter  state  with  reference  to  the  payment  of 
premiums  did  not  control,  “and  that  the  rights  of 
“ the  parties  are  measured  alone  by  the  terms  of  the 
“ contract”.  It  has  been  repeatedly  held  by  the 
Supreme  Court  that  the  question  of  liability  for  tort 
is  one  of  general  and  not  local  law  and  that  the 
decisions  of  the  state  courts  are  not  binding  upon 
the  federal  courts. 

Railroad  Co.  v.  Prentice,  147  U.  S.  106 ; 

Railroad  v.  Baugh,  149  U.  S.  371; 

Gard/ner  v.  Railroad  Co.,  150  U.  S.  358; 

Railroad  v.  Eamhley,  154  U.  S.  380. 
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Questions  relating  to  policies  of  insurance  are 
also  questions  of  general  commercial  law  and  the 
decisions  of  the  state  courts  are  not  binding  upon 
the  federal  courts. 

Carpenter  v.  Ins.  Co.,  16  Pet.  495; 

Sias  v.  Ins.  Co.,  8 Fed.  188; 

Hartford  Ins,  Co.  v.  Chicago  Ry.  Co.,  70  Fed. 
203; 

Washburn  & Moen  Mfg.  Co.  v.  Ins.  Co.,  179 
U.  S.  1,  15 ; affirming  68  Fed.  297. 

The  fact  that  the  contract  was  made  and  is  pay- 
able in  the  State  of  California  does  not  change  the 
rule. 

“It  is  well  settled  that  the  courts  of  the 
United  States  are  not  bound  by  the  decisions 
of  the  courts  of  the  state,  but  will  exercise 
their  own  judgment  even  when  their  jurisdic- 
tion attaches  by  reason  of  the  citizenship  of  the 
parties  in  an  action  at  law  of  which  the  courts 
of  the  states  have  concurrent  jurisdiction  and 
upon  a contract  made  and  to  be  performed 
tvithin  the  state.”  (Italics  ours.) 

Liverpool  Steam  Co.  v.  Phenix  Ins.  Co.,  129 
U.  S.  397,  443  (9  Sup.  Ct.  Eep.  469,  472) 
citing  E.  E.  Co.  v.  Lockwood,  17  Wall. 
357,  366. 

Myrick  v.  R.  R.  Co.,  107  U.  S.  102,  1 Sup. 
Ct.  Eep.  420; 

Carpenter  v.  Ins.  Co.,  16  Pet.  495; 

Swift  v.  Tyson,  16  Pet.  1; 

R.  R.  Co.  v.  Bank,  102  U.  S.  14; 


20 


Burgess  v.  Seligman , 107  U.  S.  20,  33,  2 Sup. 
Ct.  Rep.  564; 

Smith  v.  Alabama,  124  U.  S.  465,  478;  8 Sup. 
Ct.  Rep.  564; 

Bucher  v.  E.  E.  Co.,  125  U.  S.  555,  583,  8 
Sup.  Ct.  Rep.  974. 

“The  policy  was  a Massachusetts  contract  it 
is  true,  but  its  construction  depended  upon 
questions  of  general  commercial  law  in  respect 
of  which  the  courts  of  the  United  States  are  at 
liberty  to  exercise  their  own  judgment  and  are 
not  bound  to  accept  the  State  decisions  as  in  a 
matter  of  purely  local  law.” 

Washburn  & Moen  Mfg.  Co.  v.  Ins.  Co.,, 
supra. 

It  is,  therefore,  unimportant  what  the  courts  of 
California  may  have  held  with  reference  to  the  mat- 
ters under  discussion.  The  true  rule  is  that  a tort- 
feasor is  only  liable  for  those  consequences  of  his 
act  which  ought  to  have  been  anticipated;  this  is  not 
only  a general  rule  of  law,  but  is  the  rule  adopted 
by  all  of  the  Federal  Courts. 

Milwaukee  & St.  Paul  etc.  Co.  v.  Kellogg,  94 
U.  S.  469; 

St.  Louis  etc.  By.  Co.  v.  Bennett,  C.  C.  A. 
69  Fed.  525; 

Bailroad  Co.  v.  Elliott,  C.  C.  A.  55  Fed.  949; 
Kreigh  v.  Westingliouse  etc.  Co.,  C.  C.  A.  152 
Fed.  120; 


21 


Railroad  Co.  v.  Callaghan , C.  C.  A.  68  Fed. 
988; 

Denver  & Rio  Grande  R.  R.  Co.  v.  Roller, 
(C.  C.  A.,  9th  Cir.)  100  Fed.  738; 

Teis  v.  Smuggler  Mining  Co.,  C.  0.  A.  158 
Fed.  260; 

Railroad  Co.  v.  Moseley,  C.  C.  A.  67  Fed.  921; 

Motey  v.  Pickle  etc . Co.,  C.  C.  A.  74  Fed.  155. 

The  Kellogg  case  supra,  is  the  leading  case  on  this 
subject  and  there  the  court  said  with  reference  to 
the  damages  which  may  be  recovered  from  a tort- 
feasor : 

“In  order  to  warrant  a finding  that  negli- 
gence or  an  act  not  amounting  to  wanton  wrong, 
is  the  proximate  cause  of  an  injury,  it  must  ap- 
pear that  the  injury  was  the  natural  and  prob- 
able consequence  of  the  negligence  or  wrongful 
act,  and  that  it  ought  have  been  foreseen  in  the 
light  of  the  attending  circumstances.”  (Italics 
ours.) 

The  doctrine  of  reasonable  anticipation  of  conse- 
quences is  alike  applicable  to  cases  of  tort  and 
breach  of  contract. 

Said  the  Supreme  Court  in  Smith  v.  Bolles,  132 
U.  S.  128: 

“The  test  is  that  those  results  are  proximate 
which  the  wrongdoer  must  have  contemplated 
as  the  probable  consequence  of  his  fraud  (tort) 
or  breach  of  contract.” 

With  reference  to  the  rule  of  contemplation  of 
consequences  in  cases  of  breach  of  contract  and  tort, 
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it  is  said  in  Webb’s  Pollock  on  Torts  (Enlarged 
Am.  Ed.),  p.  684: 

“The  general  principle,  therefore,  is  still  the 
same  in  contract  as  in  tort,  whatever  difficulty 
may  be  found  in  working  it  out  in  a wholly  sat- 
isfactory manner  in  relation  to  the  various  com- 
binations of  facts  occurring  in  practice.” 

The  doctrine  of  reasonable  anticipation  of  conse- 
quences, applicable  both  to  cases  of  tort  and  breach 
of  contract,  has  no  application  when  the  question 
under  consideration  is  whether  or  not  a certain  peril 
is  the  cause  of  a loss  under  an  insurance  policy. 
Where  there  is  a breach  of  contract  the  damages  re- 
coverable are  only  such  as  were  within  the  contem- 
plation of  the  parties  at  the  time  of  making  the 
contract  as  a probable  consequence  of  a breach. 

Hadley  v.  Baxendale,  9 Exch.  341 ; 

Telegraph  Co.  v.  Hall , 124  U.  S.  444; 

Howard  v.  Mfg.  Co.,  139  U.  S.  199; 

Primrose  v.  Telegraph  Co.,  154  U.  S.  1. 

Where  a contract  is  entered  into  between  two  par- 
ties they  agree  to  do  or  not  to  do  certain  acts;  if 
a promisor  fails  to  do  the  act  which  he  has  agreed 
to  do  under  the  contract,  he  is  liable  for  the  damages 
flowing  from  such  breach,  not  because  he  has  con- 
tracted to  be  liable  therefor,  but  because  by  force  of 
law  he  is  rendered  liable. 

Globe  Refining  Co.  v.  Landa  Cotton  Oil  Co., 
23  Sup.  Ct.  Rep.  754,  755. 
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In  ease  of  breach  of  contract  therefore  the  party 
guilty  of  the  breach  is  held  liable  in  damages  not 
because  he  has  contracted  to  be  liable , but  because 
the  law  enforces  that  obligation  upon  him  on  ac- 
count of  the  breach  of  the  duty  of  performance 
which  he  owed  by  virtue  of  his  contract  to  the  other 
party  thereto.  Similarly  in  the  case  of  tort  the 
wrongdoer  is  held  liable,  not  because  he  has  agreed 
to  be  liable,  but  because  the  law  enforces  the  obliga- 
tion upon  him  to  answer  for  his  wrongdoing. 

“When  a man  commits  a tort,  he  incurs,  by 
force  of  the  law,  a liability  to  damages,  meas- 
ured by  certain  rules.  When  a man  makes  a 
contract,  he  incurs,  by  force  of  the  law,  a liabil- 
ity to  damages,  unless  a certain  promised  event 
comes  to  pass.”  (Italics  ours.) 

Globe  Refining  Go.  v.  Landa  Cotton  Oil  Co., 
supra. 

In  cases  both  of  breach  of  contract  and  tort  there- 
fore, the  wrongdoer,  not  having  agreed  to  be  liable 
for  the  consequences  of  his  wrongdoing,  the  law  has 
worked  out  a rule  which  is  that  he  shall  be  liable 
only  for  such  damages  as  shall  be  proximately  caused 
by  his  act.  But  the  term  “proximate  cause”,  as 
used  in  this  connection,  contemplates  not  only  that 
the  wrongful  act  shall  be  the  controlling  efficient 
cause  of  the  result,  but  that  also  the  result  should 
“have  been  foreseen  in  the  light  of  the  attending  cir- 
“ cumstances”. 

Mihvaukee  R.  R.  Co.  v.  Kellogg,  supra. 
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And  the  reason  for  the  limitation  of  the  damages 
recoverable  from  the  wrongdoer,  both  in  cases  of 
tort  and  breach  of  contract,  to  those  results  which 
“ should  have  been  foreseen  in  the  light  of  the  at- 
“ tending  circumstances”  lies  in  the  fact  that,  as  it 
is  merely  by  force  of  law  alone  that  a wrongdoer  is 
held  at  all  for  damage  resulting  from  his  act,  he 
should  not  be  held  responsible  for  any  consequences 
thereof  other  than  those  which  he  should  have  anti- 
cipated. No  one  should  be  held  to  answer  for  his 
wrongdoing  beyond  the  consequences  which  he  ought 
to  have  foreseen  in  the  light  of  the  attending  cir- 
cumstances. 

No  such  reason  however  can  be  found  for  the  lim- 
itation of  the  doctrine  of  “proximate  cause”  under 
insurance  contracts  to  those  consequences  of  perils 
which  ought  to  have  been  foreseen ; there  is  no  ques- 
tion involved  as  there  is  in  cases  of  tort  or  breach 
of  contract , with  reference  to  the  liability  of  a per- 
son for  his  wrongdoing ; the  excepted  perils  men- 
tioned in  the  exemption  clause  are  perils  over  which 
neither  the  insured  nor  the  insurer  exercises  control ; 
There  is  no  question  involved  as  to  the  breach  of  duty 
of  either  of  the  parties;  the  parties  having  deliber- 
ately and  expressly  agreed  that  if  a certain  peril 
shall  cause  the  loss  a certain  result  shall  follow, 
neither  party  can  be  heard  to  say  that  he  did  not 
contemplate  that  the  peril  would  act  in  a particular 
way  in  causing  loss. 
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2.  Irrespective  of  principle,  the  Supreme  Court 
has  settled  the  rule  that  the  single  question  involved 
in  considering  the  effect  of  excepted  perils  in  an  in- 
surance policy  is  as  to  whether  the  peril  excepted  is 
the  cause  of  the  loss. 

Richelieu  & 0.  N.  Co.  v.  Ins.  Co.,  136  U.  S. 

408. 

In  the  case  last  cited  the  policy  contained  an  ex- 
ception of  all  losses  occasioned  by  unseaworthiness, 
and  the  Court  said  with  reference  to  this  exception : 

“The  exception  of  losses  occasioned  by  un- 
seaworthiness was,  in  effect,  a warranty  that  a 
loss  should  not  be  so  occasioned,  and  whether  the 
fact  of  unseaworthiness  was  known  or  unknown 
would  be  immaterial.”  (Italics  ours.) 

Counsel  cite  the  decision  of  Judge  Sanborn  in  the 
case  of  Travelers  Ins.  Co.  v.  Melick,  65  Fed.  178,  as 
supporting  their  contention  that  not  only  a different 
rule  applies  to  questions  of  causation  in  tort  than 
that  which  applies  to  questions  of  causation  under 
insurance  policies,  but  also  that  the  doctrine  of 
anticipation  of  consequences  does  not  apply  to  cases 
of  tort  but  does  apply  to  insurance  policies.  Coun- 
sel evidently  have  not  read  this  case.  The  Melick 
case  not  only  holds  that  the  rule  for  determining 
the  proximate  cause  of  an  event  is  different  in  an 
action  on  an  insurance  policy  from  that  in  an  action 
of  tort,  but  also  holds  that  the  doctrine  of 
anticipation  of  consequences  applies  in  tort 
cases  but  does  not  apply  in  insurance  cases,  and  that 
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in  the  latter  case  the  sole  question  is:  Was  the  peril 
insured  against  or  the  peril  excepted  the  cause  of  the 
loss  ? The  rule  in  tort  cases,  as  announced 
by  Judge  Sanborn,  speaking  for  the  Court  of  Ap- 
peals, Eighth  Circuit,  is : 

“But  an  injury  that  could  not  have  been  fore- 
seen nor  reasonably  cmticipated  as  the  probable 
result  of  an  act  of  negligence  is  not  actionable 
(Italics  ours.) 

Union  P.  Ry.  Co.  v.  Callaghan,  56  Fed.  988, 
991. 

Citing  his  own  decision  in  Railway  Co.  v.  El- 
liott, C.  C.  A.  8th  Circuit,  55  Fed.  949,  and 
Railway  Co.  v.  Kellogg,  supra. 

In  the  Melick  case,  the  question  was  whether  or 
not  an  accident  was  the  proximate  cause  of  the  death 
of  the  insured  under  the  following  facts:  R.  acci- 
dentally shot  himself  in  the  foot,  the  wound  result- 
ing in  lockjaw,  and  eighteen  days  after  the  accident 
R.  was  found  dead  with  his  throat  cut  and  a scalpel 
in  his  hand.  The  defense  of  the  insurer  was  that 
the  insured  had  committed  suicide.  In  upholding 
the  action  of  the  trial  court  in  refusing  to  direct  a 
verdict  for  the  insurer  on  the  ground  that  as  a mat- 
ter of  law  the  proximate  cause  of  the  death  of  the 
insured  was  not  the  accident  but  his  own  act  of  self- 
destruction,  Judge  Sanborn  says: 

“It  must  be  borne  in  mind  that  the  doctrine 
of  proximate  cause  has  a different  relation  to  an 
action  for  negligence  from  that  which  it  bears 
to  a contract  to  indemnify  for  the  result  of  a 
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given  cause.  In  the  former  it  measures  the  lia- 
bility, while  in  the  latter  the  contract  fixes  the 
extent  of  the  liability.  In  an  action  for  negli- 
gence the  liability  extends  only  to  the  natural 
and  probable  consequences  of  the  negligent  act .” 
(Italics  ours.) 

It  may  be  remarked  that  counsel  in  their  brief 
ex  industria  omit  to  give  this  italicized  portion  of 
Judge  Sanborn’s  language. 

The  facts  in  the  Melick  case  were  almost  identical 
with  those  presented  to  the  Supreme  Court  in  the 
case  of  Scheffelr  v.  R.  R.  Co.,  105  U.  S.  249,  which 
was  an  action  for  negligence,  where  the  Supreme 
Court  held,  on  demurrer,  that,  as  a matter  of  law, 
the  accident  was  not  the  proximate  cause  of  the 
death.  In  discussing  the  Scheffer  case,  Judge  San- 
born said: 

“The  Supreme  Court  declared  that  the  orig- 
inal injury  was  too  remote  to  be  deemed  the 
proximate  cause  of  the  death,  and  that  the  act 
of  self-destruction  was  a new  intervening  cause 
which  must  be  held  responsible  for  it.  But  it  is 
far  from  following  from  this  decision  that  if  the 
Railroad  Company  had  contracted  to  indemnify 
Mr.  Scheffer  against  a death  that  resulted  from 
that  wreck,  and  the  injury  there  received  had 
confined  him  to  his  bed,  had  worn  and  exhausted 
him  with  pain,  and  then  caused  an  agony  of 
delirium  and  fever  that  irresistibly  impelled 
him  to  take  his  own  life  only  18  days  after  the 
injury,  that  court  or  any  court  would  have  de- 
clared the  injury  too  remote  to  be  deemed  the 
efficient  cause  of  the  death.”  (Italics  ours.) 
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The  Melick  ease  is  therefore  direct  authority  in 
support  of  our  position  that  the  doctrine  of  contem- 
plation of  consequences,  which  as  we  have  seen 
applies  both  to  cases  of  tort  and  breach  of 
contract,  applies  to  cases  of  tort  but  is  wholly 
inapplicable  to  questions  of  causation  with  refer- 
ence to  perils  under  an  insurance  policy.  Be- 
sides this  direct  judicial  authority  a reference  to  the 
books  will  show  that,  in  discussing  the  doctrine  of 
proximate  cause  as  applied  to  cases  of  tort  and 
breach  of  contract,  the  courts  always  consider 
whether  or  not  the  result  of  the  act  of  the  wrong- 
doer ought  to  have  been  anticipated ; -while  in  insur- 
ance cases  involving  the  doctrine  of  proximate 
cause,  the  rule  of  anticipation  of  consequences  is 
never  discussed,  but  such  decisions  always  turn  up- 
on the  single  question:  Was  the  peril  the  proximate 
cause  of  the  loss  in  the  sense  of  its  being  the  efficient 
cause?  This  fact  alone  is  strong  authority  for  our 
contention. 

It  then  being  the  law,  not  only  upon  principle  but 
as  announced  by  the  Federal  Courts,  that  the  sole 
question  to  be  considered,  with  relation  to  excepted 
perils  in  insurance  policies,  is  as  to  whether  the  peril 
excepted  is  the  cause  of  the  loss  sued  for,  and  that 
the  doctrine  of  contemplation  of  consequences  does 
not  apply  in  such  cases;  and  it  also  being  the  law 
generally  and  in  the  Federal  Courts  that  the  doc- 
trine of  contemplation  of  consequences  does  apply 
to  cases  of  tort;  it  must  of  necessity  follow  that 
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where  under  a given  state  of  facts  the  act  of  the  tort- 
feasor is  held  to  be  the  proximate  cause  of  a loss, 
a fortiori,  an  excepted  peril  under  an  insurance 
policy,  acting  similarly,  is  the  proximate  cause  of 
the  loss ; and  therefore  the  decisions  in  the  tort  cases, 
cited  by  us  in  our  opening  brief,  and  especially  those 
of  the  Supreme  Court  are  decisive  upon  the  proposi- 
tion that  the  earthquake,  in  the  case  at  bar,  was  the 
proximate  cause  of  the  loss. 

3.  But  even  if  it  were  true  that  the  rule  of  anti- 
cipation of  consequences  does  obtain  in  the  consid- 
eration of  the  action  of  excepted  perils  in  policies  of 
insurance,  it  must  be  held  that  the  action  of  the 
earthquake  in  the  case  at  bar  is  within  that  rule. 
The  rule  is  not  what  the  parties  actually  contem- 
plated, but  is  what  the  parties  ought  to  have  contem- 
plated. Applying  then,  this  rule,  can  it  be  held  that 
the  parties  to  this  contract  ought  not  to  have  contem- 
plated that  an  earthquake  shock  might  break  the 
water  mains  and  thus  render  the  extinguishment  of 
fires  and  the  prevention  of  the  spread  thereof  impos- 
sible? We  submit  that  upon  principle  alone  the 
parties  must  be  held  to  have  contemplated  the  conse- 
quences of  the  earthquake  pleaded  in  the  amended 
answer.  And  upon  the  authority  of  the  cases,  both 
of  tort  and  contract,  cited  in  our  opening  brief,  it 
must  be  held  that  the  insured  cannot  be  heard  to  say, 
after  the  event  has  happened,  that  it  did  not  con- 
template that  earthquake  would  operate  to  cause  loss 
in  the  manner  pleaded  in  the  amended  answer.  It 
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is  a matter  of  common  knowledge  that  insurance 
rates  are  based  largely  on  the  adequacy  of  the  water 
supply  available  for  the  extinguishment  of  fire ; does 
not  this  fact  alone  conclusively  dispose  of  the  con- 
tention of  defendant  in  error  that  the  effect  of  the 
earthquake  in  breaking  the  water  mains  was  not 
within  the  contemplation  of  the  parties? 

Counsel  expressly  admit  that  the  rule,  “that  if 
“ loss  be  suffered  through  the  operation  of  ‘A’  as  a 
“ cause,  which  loss  would  have  been  prevented  by 
“ the  use  of  ‘B’,  and  such  use  of  ‘B’  has  itself  been 
“ prevented  by  ‘C’  then  this  act  of  prevention  by  ‘C’ 
“ must  be  considered  as  the  proximate  cause  of  the 
“ loss”,  is  deducible  from  the  cases  in  tort  cited  by 
us,  but  contend  that  this  rule  is  inapplicable  to  the 
case  at  bar  for  the  reason  that,  in  cases  of  tort,  the 
tort-feasor  is  liable  for  all  loss  proximately  caused 
by  his  act,  irrespective  of  whether  or  not  the  ultimate 
result  of  his  act  ought  to  have  been  anticipated.  Our 
position  is  that  in  the  case  at  bar  it  is  wholly  im- 
material whether  or  not  the  particular  action  of  the 
earthquake  in  causing  loss  ought  to  have  been  anti- 
cipated, the  sole  question  involved  being  whether  the 
loss  was  so  caused.  But  even  if  the  rule  of  con- 
templation of  consequences  does  apply  to  the  case 
at  bar,  these  cases  in  tort,  and  expressly  those  de- 
cided by  the  Supreme  Court  are  decisive  in  support 
of  our  contention,  for,  as  we  have  shown,  the  rule 
announced  by  that  court  is  that  a tort-feasor  is  lia- 
ble only  for  those  consequences  of  his  wrongful  act 
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which  “ought  to  have  been  foreseen  in  the  light  of 
“ the  attending  circumstances”. 

Milwaukee  & St.  Paul  Ry.  Co.  v.  Kellogg, 
supra. 

4.  It  is  true  that  the  case  of  Atkinson  v.  New- 
castle & Gateshead  Water  Works  Co.,  L.  R.  6 Exch. 
404,  was  reversed  2 L.  R.  Exch.  Div.  441,  but  it  was 
reversed  solely  upon  the  ground  that  as  the  statute 
expressly  provided  for  a particular  penalty  for  the 
failure  of  the  Water  Company  to  supply  water,  an 
action  for  damages  in  excess  of  such  penalty  would 
not  lie ; no  doubt  whatever  was  cast,  by  the  Court  of 
Appeals,  on  the  principle  announced  by  the  court 
below  that  the  failure  of  the  Company  to  supply 
water  was  the  proximate  cause  of  the  loss. 

The  cases  cited  by  us  in  our  opening  brief  in 
which  water  companies  have  been  held  liable  for 
breach  of  contract  to  furnish  water  to  extinguish 
fires,  were  cited  in  support  of  the  proposition  that 
the  neglect  of  the  Company  in  failing  to  furnish 
water  for  the  extinguishment  of  fire  was  the  proxi- 
mate cause  of  the  loss  where  the  fire  which  could 
have  been  extinguished,  if  water  had  been  available 
for  that  purpose.  We  do  not  question  the  rule  that 
a water  company  is  not  liable  to  an  individual  for 
the  loss  resulting  to  him  from  a failure  on  the  part 
of  a water  company  to  furnish  water  to  put  out  fires, 
when  such  individual  has  no  special  contract  with 
the  water  company;  the  cases  cited  by  counsel  in 
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this  collection  were  decided  squarely  upon  the  prop- 
osition that,  where  the  company  is  under  contract 
with  a municipality  to  furnish  water,  there  is  no 
privity  between  the  individual  and  the  company  and 
consequently  no  right  of  action  upon  the  contract; 
but  none  of  these  cases  casts  any  doubt  upon  the 
proposition  that  the  failure  to  furnish  water  is  the 
proximate  cause  of  the  loss  by  fire. 

N.  0.  etc.  Co.  v.  Water  Works  Co.,  C.  C.  A. 

5th  Cir.  72  Fed.  222. 

5.  Counsel  argue  that  as  the  insured  had  no  con- 
trol over  the  water  system  existing  in  San  Francisco 
at  the  time  of  the  earthquake  nor  over  the  fire  de- 
partment, therefore  the  action  of  the  earthquake  in 
breaking  the  water  mains  cannot  serve  to  exempt 
the  insurer  from  liability.  This  fact  is  wholly  im- 
material, for  it  is  alleged  in  the  amended  answer 
that  but  for  the  action  of  the  earthquake  the  fire 
department  would  have  prevented  the  operation  of 
the  fire  upon  the  insured  premises.  When 
a peril  is  either  insured  against  or  excepted 
in  a policy,  the  rights  of  the  parties,  in  case  of 
the  action  of  such  peril,  are  wholly  unaffected  by 
the  fact  that  either  the  peril  or  the  means  through 
which  it  operates  are  not  under  the  control  of 
the  insured.  In  Ins.  Co.  v.  Tweed,  7 Wall.  44,  the 
insured  was  not  responsible  for  the  explosion  nor  for 
the  existence  of  the  buildings  through  which  the  fire 
caused  by  the  explosion  spread  to  his  premises.  In 
Ins.  Co.  v.  Boon,  95  IT.  S.  117,  the  “military  power” 
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was  not  under  the  control  of  tlie  insured;  the  Fed- 
eral Commander  who  set  the  fire,  compelled  thereto 
by  the  invasion  of  the  Confederate  forces  was  not 
under  the  control  of  the  insured,  nor  was  the  exist- 
ence of  the  buildings  through  which  the  fire  thus 
started  spread  to  his  premises.  It  is  useless  to  give 
further  illustrations.  That  the  means  of  operation 
of  perils  either  insured  against  or  excepted  in  a 
policy  of  insurance  are  not  generally  within  the  con- 
trol of  either  party  thereto  inheres  in  the  very 
nature  of  the  contract,  it  being  made  with  reference 
to  fortuitous  occurrences. 

6.  The  argument  that  it  is  in  effect  the  insurers’ 
contention  here  that  there  is  under  the  exemption 
clause  a warranty  on  the  part  of  the  insured  to  keep 
available  a water  supply  for  the  purpose  of  extin- 
guishing fires,  loses  sight  of  the  elementary  distinc- 
tion between  a warranty  and  an  excepted  peril.  A 
warranty  is  an  engagement  on  the  part  of  the  in- 
sured to  do  or  not  to  do  a certain  act  and  if  such 
engagement  is  broken  the  policy  is  avoided  whether 
the  loss  is  referable  to  the  breach  or  not ; in  the  case 
of  an  excepted  peril,  however,  the  insurer  is  ex- 
onerated only  in  case  that  the  loss  is  referable  to 
that  peril.  The  insured  here  did  not  warrant  that 
there  should  be  an  available  water  supply  for  the 
extinguishment  of  fires,  but  it  did  agree  that  if  loss 
should  be  caused  by  earthquake  the  insurer  should 
not  be  liable  and  the  sole  question  is:  Was  the  loss 

so  caused  ? 
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Counsel’s  contention  that  the  insurer  here  is,  in 
effect,  claiming  that  there  was  a warranty  on  the 
part  of  the  insured  that  a sufficient  water  supply 
should  be  maintained,  could  be  made  wTith  equal 
force  with  reference  to  the  proposition  that,  as  the 
insurer  claims  that  under  the  earthquake  exemption 
it  is  not  liable  for  loss  by  a fire  caused  by  that  peril 
and  spreading  to  the  insured  property,  such  a claim 
is,  in  effect,  a warranty  on  the  part  of  the  insured 
that  he  will  so  maintain  his  premises  that  a fire 
caused  by  the  peril  of  earthquake  cannot  spread 
thereto. 

7.  It  is  true  that  Judge  Whitson  in  the  case  of 
Commercial  Union  Assurance  Co.  v.  Bergin  ruled 
against  our  contention,  but  that  ruling  was  made, 
not  upon  the  ground  that  the  earthquake  was  not 
the  proximate  cause  of  the  loss,  but  was  based  ex- 
pressly upon  the  peculiar  form  of  policy  sued  on  in 
that  case.  In  the  Bergin  case  the  policy  provided: 
“ Does  insure  Thomas  I.  Bergin  * * * against  all 
“ direct  loss  or  damage  by  fire,  except  caused  di- 
“ rectly  or  indirectly  by  * * * earthquake.”  Judge 
Whitson  held  that  as  there  was  room  for  construc- 
tion in  this  provision,  the  verb  “caused”  should  be 
held  to  refer  to  its  immediate  antecedent  “fire”, 
and  not  to  the  whole  expression  “loss  or  damage  by 
fire”;  in  discussing  the  matter  of  the  construction 
of  the  policy  Judge  Whitson  admits,  as  will  appear 
from  a reading  of  his  opinion  (Bergin  Rec- 
ord p.  113  et  seq.)  that  “loss  by  fire”  may  be  caused 
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in  the  manner  pleaded  in  the  amended  answer  in 
the  case  at  bar,  and  that  if  the  expression  had  been 
“ except  loss  by  fire  caused  by  earthquake”  then  the 
verb  “caused”  would  refer  to  the  whole  expression 
“loss  by  fire”  and  not  to  fire  alone,  and  the  insurer 
would  have  been  exempted  from  liability.  In  the 
Baker  dc  Hamilton  case  (157  Fed.  280),  the  ques- 
tion was  not  before  the  court  and  Judge  Whitson 
therein  referred  to  the  ruling  in  the  Bergin  case 
merely  for  the  purpose  of  illustration.  It  may  be 
remarked  that  the  cases  cited  by  plaintiff  in  error 
in  its  opening  brief  and  the  argument  therein  made 
were  not  presented  to  Judge  Whitson. 

8.  The  ruling  of  Judge  Seawell,  referred  to  by 
counsel,  is  not  entitled  to  much  consideration  in  view 
of  the  fact  that  he  placed  his  decision  with  reference 
to  the  action  of  the  earthquake  in  breaking  the 
water  mains  upon  the  same  ground  upon  which  he 
held  that  the  earthquake  exemption  did  not  cover 
a fire  caused  by  that  peril  and  spreading  to  the 
insured  property;  and,  with  reference  to  the  latter 
holding,  refused  to  follow  the  rule  announced  by  the 
Supreme  Court  in  the  Boon  and  Tweed  cases.  In 
none  of  the  cases  decided  by  the  Superior  Court,  to 
which  counsel  calls  attention,  was  the  question  here 
under  consideration  anything  more  than  perfunctor- 
ily argued  to  the  court. 
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III. 

COUNSEL  HAYE  MISUNDERSTOOD  THE  DISTINCTION  MADE  BY 
US  BETWEEN  THE  TWO  BRANCHES  OF  THE  IONIDES  CASE. 

1.  Counsel  say  that  the  distinction  which  we 
have  made  with  reference  to  the  two  branches  of  the 
Ionides  case  “is  not  quite  easy  of  comprehension”; 
that  the  distinction  is  “not  quite  easy  of  comprehen- 
sion” to  counsel,  is  apparent  from  the  fact  that  they 
have  considered  that  we  contend  that  the  time  of 
the  action  of  the  excepted  peril  in  destroying  the 
saving  agency  is  niaterial.  We  have  never  con- 
tended and  do  not  now  contend  that  the  time  of  the 
action  of  the  excepted  peril  is  in  any  way  material; 
the  only  question  is  whether  the  saving  agency  could 
have  been  taken  advantage  of  to  prevent  the  loss 
at  a time  ivhen  the  peril  insured  against  was  not 
operative  upon  the  subject  of  insurance.  To  state 
the  rule  of  law  that  is  to  be  gathered  from  the  two 
branches  of  the  Ionides  case  in  terms  which  we  trust 
will  be  easy  of  comprehension : (if  the  peril  excepted 
destroys  the  saving  agency,  whether  before  or  after 
the  initiation  of  the  peril  insured  against,  then  if 
such  saving  agency,  had  it  not  been  destroyed  by  the 
excepted  peril,  could  have  been  taken  advantage  of 
to  prevent  the  operation  of  the  peril  insured  against 
upon  the  subject  of  insurance,  the  loss  is  to  be  re- 
ferred to  the  action  of  the  excepted  peril ; but  if  the 
peril  insured  against  is  in  operation  upon  the  subject 
of  insurance  at  a time  when  the  saving  agency  could 
have  been  taken  advantage  of,  had  it  not  been 
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destroyed  by  the  excepted  peril,  only  to  rescue  the 
subject  of  insurance  from  the  peril  insured  against, 
already  in  operation  upon  it,  then  the  loss  is  to  be 
referred  to  the  action  of  the  peril  insured  against. 
The  time  of  the  action  of  the  excepted  peril  in  de- 
stroying the  saving  agency  is  not  material;  the  time 
of  opportunity  for  taking  advantage  of  the  saving 
agency  may  be  material .) 

In  the  Ionides  case  the  court  held  that  the  action 
of  the  excepted  peril,  hostilities,  in  destroying  the 
saving  agency  of  the  light,  was  not  the  proximate 
cause  of  the  ship ’s  going  on  the  rocks ; the  court  also 
held  that  the  action  of  the  excepted  peril,  hostilities, 
in  destroying  the  saving  agency  of  the  salvors,  was 
the  proximate  cause  of  the  loss  of  so  much  of  the 
cargo  as  might  have  been  saved.  If  the  distinc- 
tion which  we  have  pointed  out  be  not  sound,  then 
the  Ionides  case  is  worthless  as  authority  for  either 
party  to  this  action;  for  manifestly,  if  there  be  no 
distinction  possible  to  be  drawn  between  the  two 
branches  of  this  case,  and  the  court  held  that  under 
one  state  of  facts  the  destruction  of  the  saving 
agency  was  the  proximate  cause  of  the  loss,  and 
under  another  state  of  facts  that  the  destruction  of 
the  saving  agency  teas  not  the  proximate  cause  of 
the  loss,  and  there  is  no  essential  difference  between 
these  two  states  of  fact,  then  there  is  obviously  no 
logic  whatsoever  in  the  decision  and  it  must  be  dis- 
missed from  consideration.  But,  we  submit,  the  rule 
which  we  have  gathered  from  the  two  branches  of 
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the  Ionides  case  is  entirely  logical  and  sound,  and  is 
borne  out  not  only  by  this  case  but  by  the  other  cases 
cited  by  us  in  our  opening  brief. 

Counsel  dispose  of  the  distinction  which  we  have 
made  between  the  two  branches  of  the  Ionides  case 
by  saying  that  it  is  a “wholly  fanciful  distinction”. 
Nowhere  do  they  point  out  wherein  lies  any  other 
distinction,  except  by  saying  that  the  court  held  in 
that  case  that  the  insurer  was  not  liable  for  the  loss 
of  the  thousand  bags  of  coffee,  because  “this  por- 
tion of  the  insured  property  had,  after  the  happen- 
“ ing  of  the  peril  insured  against,  been  ‘potentially 
“ saved’  ”.  Now  why  did  the  court  say  that  the 
one  thousand  bags  of  coffee  “had  been  potentially 
saved”?  It  was  argued  in  this  case  that,  as  the 
peril  of  the  sea  insured  against,  i.  e.,  the  captain’s 
being  out  of  his  reckoning,  “was  the  meritorious 
“ cause  of  the  ship’s  going  on  the  rocks”,  that 
cause  having  continued  to  operate  until  the  vessel 
was  stranded,  therefore  when  the  vessel  was  stranded 
the  cargo  became  a technical  total  loss  under  the  law 
of  marine  insurance,  and  the  act  of  the  Confeder- 
ates, the  excepted  peril,  in  destroying  the  saving 
agency  of  the  salvors,  could  not  be  considered  as 
having  any  effect  upon  a cargo  that  had  already 
become  a total  loss  by  the  action  of  a peril  insured 
against.  In  answer  to  this  argument  the  court  said 
that  as  there  existed,  after  the  vessel  has  gone  on 
the  rocks,  a spes  recuperandi,  therefore  there  was 
not  a total  loss  of  the  cargo;  but  as  to  such  part 
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thereof  as  could  have  been  saved,  the  action  of  the 
peril  which  caused  the  vessel  to  go  on  the  rocks 
had  ceased  to  operate  as  a,  cause,  and  this  being  the 
case,  the  peril  which  caused  the  stranding  was  no 
longer  an  element  to  be  considered  in  the  matter  of 
causation  with  reference  to  the  coffee  which  might 
have  been  saved;  and  therefore  it  could  be  consid- 
ered, by  reason  of  these  facts,  whether  the  loss  of 
this  part  of  the  cargo  was  referable  to  the  action 
of  the  excepted  peril,  the  act  of  the  Confederates 
in  destroying  the  saving  agency  of  the  salvors,  or 
to  the  action  of  the  new  peril  insured  against,  not 
the  original  sea  peril  which  caused  the  vessel  to 
go  on  the  rocks,  but  that  of  the  sea  which  broke  up 
the  ship  after  the  spes  recuperandi  had  existed,  and 
after  the  action  of  the  excepted  peril,  the  Confed- 
erates, had  destroyed  the  saving  agency  of  the  sal- 
vors. 

It  is,  therefore,  clear  that  the  court  in  the  lonides 
case  held  that  this  part  of  the  cargo  was  “potenti- 
ally saved”  for  the  sole  purpose  of  showing  that  the 
operation  of  the  original  peril  insured  against, 
which  drove  the  ship  on  to  the  rocks,  had  ceased 
as  to  this  part  of  the  cargo,  so  that  it  was  then  left 
to  be  considered  whether  the  loss  of  the  one  thousand 
bags  was  referable  to  the  act  of  the  Confederates  in 
destroying  the  saving  agency  of  the.  salvors,  or  to 
the  peril  which  broke  up  the  ship  after  this  act  of 
the  Confederates  had  taken  place. 


40 


It  is  to  be  gathered  from  counsel’s  argument  that 
it  is  their  contention  that  the  court  held  in  the 
Ionides  case  that  it  was  material  that  the  saving 
agency  of  the  salvors  had  actually  been  applied 
to  the  saving  of  the  cargo,  and  that,  as  in  the  case  at 
bar  it  is  not  alleged  in  the  amended  answer  that  the 
saving  agency  of  the  water  was  ever  applied  to  the 
insured  property,  therefore  this  latter  branch  of 
the  Ionides  case  is  not  applicable  to  the  case  at  bar. 
Manifestly  this  fact  is  wholly  immaterial.  In  the 
Ionides  case  120  bags  of  the  coffee  were  actually 
saved  and  as  to  the  one  thousand  bags  which  could 
have  been  saved,  no  saving  agency  was  ever  applied 
to  them;  the  cargo  consisted  of  coffee  in  bags  and 
it  is  not  contended  that  as  to  these  one  thousand 
bags  the  salvors  actually  had  them  in  their  hands 
at  the  time  of  the  act  of  the  Confederates  in  destroy- 
ing the  saving  agency  of  the  salvors.  The  only 
question  in  the  Ionides  case  was  whether  or  not  the 
coffee  could  have  been  saved  but  for  the  act  of  the 
Confederates.  It  was  wholly  immaterial  whether 
the  Confederates  had  stopped  the  work  of  the  sal- 
vors after  they  had  actually  started  to  save  the  cargo 
or  had  stopped  them  before  they  had  reached  the 
ship;  the  fact  that  the  salvors  had  actually  begun 
to  save  the  cargo  teas  important  only  as  evidence 
tending  to  prove  that  a part  of  the  cargo  could  have 
been  saved  but  for  the  action  of  the  excepted  peril. 
That  it  is  wholly  immaterial  whether  or  not  the 
saving  agency  has  ever  been  applied  to  the  subject 
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of  loss  is  shown  by  the  fact  that  in  most  of  the  cases 
cited  by  us  in  our  opening  brief,  the  saving  agency 
had  never  been  applied  to  the  subject  matter  of  the 
loss. 

The  rule  which  counsel  seek  to  deduce  from  the 
Ionides  case  is  that  the  absence  of  a saving  agency 
cannot  be  in  law  the  proximate  cause  of  a loss.  We 
submit,  however,  that  not  only  the  second  branch  of 
the  Ionides  case,  but  also  all  of  the  cases  cited  by 
us  in  our  opening  brief,  are  conclusive  upon  the 
proposition  that  the  act  of  a peril  in  destroying  a 
saving  agency,  which  could  have  been  taken  advan- 
tage of  to  prevent  a loss,  is  in  law  as  much  the 
proximate  cause  of  such  loss  as  a peril  which  sets 
in  operation  the  peril  which  immediately  causes 
the  loss ; and  we  submit  that  under  the  facts  set  up 
in  the  amended  answer  the  earthquake  was  clearly 
the  proximate  cause  of  the  loss  under  the  rule  of 
the  second  branch  of  the  Ionides  case,  notwithstand- 
ing the  fact  that  counsel  say  that  the  distinction 
which  we  have  drawn  between  the  two  branches  of 
this  case  is  a “wholly  fanciful”  one. 

2.  Counsel  say  of  the  cases  of  Metallic  Compress 
Casting  Co.  v.  Fitchburg  E.  R.  Co.,  109  Mass.  277 ; 
Kiernan  v.  Metropolitan  Con.  Co.,  49  N.  E.  648; 
Clark  v.  Grand  Trunk  Western  Ry.  Co.,  112  N.  W. 
1121;  and  Little  Rock,  etc.,  Co.  v.  McCaskill,  86  S. 
W.  997,  that  in  these  cases  the  fire  was  burning  the 
property,  for  the  loss  of  which  the  action  was 
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brought,  when  the  tortious  act  of  the  defendant 
operated  to  destroy  the  saving  agency,  and  that 
“ counsel  is  therefore  in  error  when  he  says  that 
“ ‘in  the  numerous  cases  cited  in  the  earlier  por- 
“ ‘ tion  of  this  brief  the  antecedent  cause  was  not  in 
“ ‘ operation  upon  the  insured  premises  at  the  time 
“ ‘ of  the  destruction  of  the  saving  agency’ 

In  the  Kiernan  case  the  act  of  the  defendant,  in 
stopping  up  the  fire  hydrant,  occurred  before  the 
fire  started.  Therefore,  whether  or  not  the  act  of  the 
defendants  in  destroying  the  saving  agencies 
occurred  prior  or  subsequent  to  the  initiation  of  the 
fire  is  immaterial.  The  only  question  which  is  ma- 
terial is  as  to  whether  the  saving  agency  could  have 
been  taken  advantage  of  to  prevent  the  loss  at  a 
time  when  the  active  peril  was  not  operative  upon 
the  subject  of  loss.  In  all  the  cases  last  cited  the  fires 
had  started  before  the  opportunity  arose  for  taking 
advantage  of  the  saving  agency,  but  the  defendants 
therein  were  held  liable,  not  for  the  whole  damage 
done  by  the  fire,  but  only  for  so  much  thereof  as 
coidd  have  been  prevented  had  the  saving  agency 
been  available.  That  part  of  the  buildings  which 
had  not  been  burned  when  the  saving  agency  could 
have  been  taken  advantage  of,  had  it  existed,  to 
prevent  the  spread  of  the  fire,  were  not  being  oper- 
ated upon  by  the  peril  of  fire;  the  peril  of  fire  was 
only  in  operation  upon  that  part  of  the  buildings 
which  were  actually  burning  at  the  time  the  saving 
agency  could  have  been  taken  advantage  of  to  pre- 
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vent  the  further  spread  of  the  fire.  The  distinction 
between  the  action  of  the  peril  of  fire  in  these  cases, 
and  the  action  of  the  peril  which  was  under  con- 
sideration in  the  first  branch  of  the  Ionides  case,  is 
admirably  shown  by  Byles,  J.,  in  his  opinion,  where 
he  illustrates  the  facts  involved  in  that  branch  of 
the  case  by  saying: 

“Suppose  a man  throws  himself  into  the  Ser- 
pentine and  the  means  of  rescuing  him  are  not 
at  hand,  and  he  is  drowned,  could  it  be  said  in 
that  case  that  the  man  was  drowned  because 
of  the  absence  of  the  saving  power?” 

In  the  illustration  given  by  Byles,  J.,  the  absence 
of  the  saving  power  could  only  have  been  taken  ad- 
vantage of  to  rescue  the  man  from  the  operation  of 
the  peril  of  the  water  in  which  he  was  already  in- 
volved; in  the  cases  last  hereinabove  cited,  the  sav- 
ing power  could  have  been  taken  advantage  of  to 
prevent  the  operation  of  the  peril  of  fire  upon  that 
part  of  the  buildings  which  the  fire  had  not  attacked. 
The  peril  of  fire  cannot  be  operative  upon  any 
greater  portion  of  a building  than  that  which  it  is 
actually  burning,  therefore  even  if  fire  begins  to 
burn  a building  and  thereafter  a saving  agency, 
which  has  been  previously  destroyed,  could  have 
been  taken  advantage  of  to  prevent  further  spread 
of  the  fire,  that  part  of  the  building  not  on  fire  at 
that  time  is  considered  as  not  being  operated  upon 
by  the  peril  of  fire,  and  so  much  of  the  loss  which 
could  have  been  prevented  had  the  saving  agency 
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been  available,  is  attributable  to  the  peril  destroy- 
ing the  saving  agency  and  not  to  the  fire. 

3.  It  is  wholly  immaterial  that  the  peril  which 
immediately  causes  the  damage  is  set  in  operation 
after  the  destruction  of  the  saving  agency;  the  sole 
test  is  whether  such  peril  can  in  law  be  considered 
as  operative  upon  the  property,  in  the  sense  herein- 
above explained,  before  the  saving  agency,  had  it  ex- 
isted, could  have  been  taken  advantage  of.  This  is 
not  only  clear  from  the  ruling  in  the  Ionides  case 
itself,  but  from  all  the  cases  cited  b}^  us  in  our  open- 
ing brief  and  especially  those  decided  by  the  Su- 
preme Court.  In  McAfee  v.  Crofford,  13  How.  447, 
the  defendants  destroyed  the  saving  agency,  the 
slaves,  before  the  initiation  of  the  flood  and  this 
saving  agency  could  have  been  if  it  had  existed, 
taken  advantage  of  to  prevent  the  operation  of  the 
flood  upon  the  wood. 

In  Marande  v.  Texas  Pac.  By.  Co.,  184  U.  S.  192, 
the  defendant  had  destroyed  the  saving  agency,  the 
water  supply,  as  in  the  case  as  bar,  before  the  fire 
started  which  burned  the  cotton  and  this  saving 
agency,  had  it  existed,  could  have  been  taken  ad- 
vantage of  to  prevent  the  operation  of  the  fire  upon 
the  cotton  only  after  the  fire  had  started. 

In  Choctaw,  etc.,  Co.  v.  Holloway , 191  IT.  S.  334, 
the  saving  agency,  the  brakes,  was  absent,  owing 
to  the  neglect  of  the  defendant,  before  the  initiation 
of  the  peril  which  actually  injured  the  plaintiff, 
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but  the  saving  agency  could  have  been  taken  ad- 
vantage of  to  prevent  the  injury  at  a time  before 
the  engine  had  operated  upon  the  plaintiff,  and 
injured  him. 

In  view  of  these  decisions  of  the  Supreme  Court, 
therefore,  it  is  clear  that  it  is  wholly  immaterial,, 
in  the  case  at  bar,  that  the  earthquake  destroyed 
the  saving  agency  before  the  initiation  of  the  peril 
of  fire  which  immediately  caused  the  loss. 

4.  Counsel  have  misapprehended  the  purpose 
of  the  citation  by  us  of  the  cases  of  Northwest  Trans- 
portation Co.  v.  Boston  Marine  Ins.  Co.,  41  Fed.  793 ; 
Brown  v.  St.  Nicholas  Ins.  Co.,  61  N.  Y.  332,  and 
Magoun  v.  New  England  Marine  Ins.  Co.,  1 Story 
157;  Fed.  Cas.  8961.  In  our  opening  brief  we 
argued,  and  we  submit  by  the  cases  cited  in  support 
of  our  argument  conclusively  showed,  that  a peril 
may  be  the  proximate  cause  of  a loss  as  well  by 
destroying  a saving  agency  which  if  it  had  been 
available  could  have  been  used  to  prevent  a loss  by 
another  peril,  as  by  setting  an  agency  in  operation 
which  immediately  causes  the  loss.  Having  shown 
this,  we  then  proceeded  to  show  that  those  cases 
which  hold,  under  the  particular  facts  appearing 
therein,  that  the  action  of  a peril  in  destroying  a 
saving  agency  was  not  the  cause  of  the  loss,  were 
based  upon  the  proposition  that  the  subject  of  the 
loss  was,  at  the  time  the  saving  agency  could  have 
been  taken  advantage  of,  being  operated  upon  by  an- 
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other  peril,  and  could  only  have  been  rescued  from 
such  latter  peril  if  the  saving  agency  had  existed; 
for  this  reason  the  cases  last  hereinabove  referred  to 
were  cited;  and  in  all  these  cases  the  rule  is  dis- 
tinctly recognized  that  if  the  subject  of  insurance  is 
not  being  operated  upon  by  the  peril  insured  against, 
either  at  the  time  of  attack  by  the  excepted  peril, 
or  at  the  time  when  the  saving  agency,  but  for  its  de- 
struction by  the  excepted  peril,  could  have  been 
taken  advantage  of  to  prevent  the  operation  of  the 
peril  insured  upon  the  subject  of  insurance,  then  in 
both  of  such  cases  the  loss  is  to  be  attributed  to  the 
excepted  peril. 

5.  Counsel  in  discussing  the  Ionides  case  lay 
great  stress  upon  the  fact  that  Byles,  J.,  said,  in 
the  course  of  his  opinion,  that  the  absence  of  the 
light  on  Cape  Hatteras  was  but  the  absence  of  an 
“extrinsic  saving  power”.  This  expression  by  that 
learned  judge  admirably  illustrates  the  distinction 
which  we  have  made  between  the  two  branches  of 
that  case.  In  suggesting  a state  of  facts  similar  to 
those  involved  in  the  first  branch  of  this  case  Byles, 
J.,  says: 

‘ ‘ Suppose  a man  throws  himself  into  the  Ser- 
pentine and  the  means  of  rescuing  him  are  not 
at  hand,  and  he  is  drowned,  could  it  be  said 
in  that  case  that  the  man  was  drowned  because 
of  the  absence  of  the  saving  power”? 

With  reference  to  this  illustrative  case  and  to  the 
actual  facts  concerning  the  absence  of  the  light  on 
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Cape  Hatteras,  the  judge  says  that  the  absence  of 
these  agencies  was  the  absence  merely  of  a saving 
power.  The  absence  of  the  light  under  the  actual 
facts  in  the  case,  and  the  absence  of  the  means  of 
rescuing  the  man  under  the  facts  in  the  illustra- 
tive case,  constituted  the  absence  merely  of  agencies 
which  could  only  have  been  taken  advantage  of  to 
save  or  rescue  the  subject  of  loss  after  such  subject 
of  loss  had  been  involved  in  another  peril. 

The  illustration  given  by  the  court  in  the  first 
branch  of  the  lonides  case  with  reference  to  the 
man’s  falling  into  the  water,  can  be  changed  to 
illustrate  the  second  branch  of  that  case  by  the  fol- 
lowing : 

“ Suppose  a man  falls  into  the  Serpentine 
by  reason  of  the  taking  away  of  a fence  on  the 
boundary  thereof,  could  it  not  be  said  that  the 
man  was  drowned  because  of  the  absence  of  this 
preventive  agency  f” 

And  that  in  the  case  just  given  the  absence  of 
the  preventive  agency  could  in  law  be  considered  the 
cause  of  the  man’s  drowning  is  settled  by  the  decis- 
ion of  the  Supreme  Court  in 

Hayes  v.  Michigan,  etc.,  R.  R.  Co.,  Ill  TJ.  S. 

228. 

The  facts  in  the  second  branch  of  the  lonides  case 
were  similar  to  those  given  in  our  illustration ; there 
the  absence  of  the  salvors,  due  to  the  act  of  the 
Confederates,  was  not,  properly  speaking,  the  ab- 
sence of  a saving  agency,  but  rather  the  absence  of 
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a preventive  agency  which,  had  it  existed,  could  have 
been  taken  advantage  of,  not  to  save  or  rescue  the 
cargo  from  a peril  in  which  it  wTas  already  involved, 
but  to  prevent  the  operation  of  the  new  sea  peril 
upon  the  cargo.  Similarly  in  the  case  at  bar, 
although  we  have  termed  the  absence  of  an  agency 
like  that  of  the  water  supply  under  the  facts  in  the 
amended  answer,  as  the  absence  of  a saving  power, 
the  absence  of  such  an  agency  is,  more  properly 
speaking,  the  absence  of  a preventive  agency,  i.  e., 
an  agency  which  could  have  been  taken  advantage  of, 
not  to  rescue  or  save  the  subject  of  insurance  already 
involved  in  the  peril  insured  against,  but  to  prevent 
the  operation  of  the  peril  insured  against  upon  the 
subject  of  insurance. 

We  submit  therefore  that  the  rule  of  law  is  plain, 
as  is  held  in  the  Ionides  case  and  the  other  cases 
cited  by  us,  that  if  an  excepted  peril  destroys  an 
agency  which,  had  it  existed,  could  have  been  taken 
advantage  to  prevent  the  operation  of  the  peril  in- 
sured against  upon  the  subject  of  insurance,  then 
the  loss  immediately  done  by  the  peril  insured 
against  is  to  be  attributed  to  the  excepted  peril  as 
its  proximate  cause. 

6.  Counsel  argue  that,  as  in  the  case  at  bar  the 
earthquake  had  ceased  to  actually  operate  after  it 
had  accomplished  the  breaking  of  the  water  mains; 
therefore  the  loss  should  be  attributed  to  the  sub- 
sequently occurring  fire;  the  earthquake  had  ceased 
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2 The  Commercial  Union  Assurance  Co.,  Ltd., 
($33.35),  paid  to  it  by  the  plaintiff,  The  Pacific 
Union  Club,  made,  executed  and  delivered  to  the 
plaintiff,  The  Pacific  Union  Club,  at  the  City  and 
County  of  San  Francisco,  State  of  California,  its 
certain  policy  of  fire  insurance  numbered  3,079,533 ; 
that  the  said  policy  was  destroyed  by  fire  in  the 
City  and  County  of  San  Francisco,  State  of  Califor- 
nia, on  the  19th  day  of  April,  1906 ; that  the  plaintiff 
is  informed  and  believes,  and  upon  such  informa- 
tion and  belief  alleges  the  fact  to  be,  that  the  said 
policy  of  insurance  was  in  the  words  and  figures  fol- 
lowing, to  wit: 

No.  3,079,533.  $7,250.— ©460 

COMMERCIAL  UNION  ASSURANCE  COM- 
PANY, LIMITED, 
of  London,  England, 

Head  Office:  24,  25  & 26  Cornhill,  London,  E.  C. 
Pacific  Coast  Branch:  416  & 418  California  St.,  San 
Francisco. 

IN  CONSIDERATION  of  the  Stipulations  here- 
in named  and  of  Thirty-three  and  35/100  Dollars 
Premium  DOES  INSURE  THE  PA- 

CIFIC UNION  CLUB,  for  the  term  of  twelve 
months,  from  the  fifteenth  day  of  November,  1905, 
at  noon,  to  the  fifteenth  day  of  November,  1906,  at 
noon,  against  all  direct  loss  or  damage  by  fire  except 
as  hereinafter  provided,  To  an  amount  not  exceed- 
ing SEVEN  THOUSAND  TWO  HUNDRED  AND 
FIFTY  DOLLARS,  to  the  following  described 
property  while  located  and  contained  as  described 
herein,  and  not  elsewhere,  to  wit: 


vs.  The  Pacific  Union  Club.  3 

As  per  slip  attached  hereto  and  signed  by  the 
Manager  of  the  Company. 

THE  PACIFIC  UNION  CLUB. 

On  the  brick  and  stone  Building  known  as  THE 
PACIFIC  UNION  CLUB  BUILDING,  and  its 
foundations,  with  all  additions  and  improvements 
of  every  description  belonging  to  or  forming  a per- 
manent part  of  same  (now  existing  or  which  may 
hereafter  be  erected,  including  vaults  and  safes, 
boilers,  engines,  machinery  and  apparatus,  elevators 
and  connections,  gas  fixtures,  electric  wiring  and  all 
permanent  fixtures  for  heating,  lighting  and  ventil- 
ating, electric  bells  and  annunciators,  fire  apparatus, 
plate,  art  and  common  glass  of  all  dimensions,  dec- 
orations and  ornamental  work  on  walls  and  ceilings, 
tiling,  and  sidewalks,  situate  on  the  North  East  cor- 
ner of  Post  and  Stockton  Streets,  SAN  FRANCIS- 
CO. 

It  is  a part  of  the  consideration  of  this  policy  and 
the  basis  upon  which  the  rate  of  premium  is  fixed, 
that  the  assured  shall  maintain  insurance  upon  the 
within  described  building  to  the  extent  of  ninety 
per  cent,  of  the  actual  cash  value  thereof,  and  that 
failing  so  to  do,  the  assured  shall  be  a co-insurer  to 
the  extent  of  such  deficiency,  and  in  that  capacity, 
shall  bear  their  proportion  of  any  loss  that  may  oc- 
cur. This  clause,  however,  shall  not  apply  to  losses 
which  do  not  exceed  five  per  cent,  of  the  insurance. 

Permission  granted  to  make  alterations,  improve- 
ments and  repairs  without  prejudice  to  this  insur- 
ance. 

Other  Insurance  Permitted. 
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Loss,  if  any,  payable  to  San  Francisco  Sayings 
Union. 

Peimission  granted  to  use  Petroleum  for  fuel  as 
at  present  arranged,  without  prejudice  to  this  insur- 
ance. 

Tins  shp  is  attached  to  and  hereby  made  a part 
of  1 olicy  No.  3,079,533,  issued  to  THE  PACIFIC 
UNION  CLUB,  BY  COMMERCIAL  UNION  AS- 
SURANCE COMPANY,  LIMITED. 

San  Francisco,  November  15,  1905. 


C.  F.  MULLIN, 
Manager. 

This  company  shall  not  be  liable  beyond  the  actual 
cash  value  of  the  property  at  the  time  any  loss  or 
damage  occurs,  and  the  loss  or  damage  shall  be  as- 
certained or  estimated  according  to  such  actual  cash 
value,  with  proper  deduction  for  depreciation  how- 
ever caused,  and  shall  in  no  event  exceed  what  it 
would  then  cost  the  insured  to  repair  or  replace  the 
same  with  material  of  like  kind  and  quality;  said  as- 
certainment or  estimate  shall  be  made  by  the  insured 
and  this  company,  or,  if  they  differ,  then  by  ap- 
praisers, as  hereinafter  provided;  and,  the  amount 
of  loss  or  damage  having  been  thus  determined,  the 
sum  for  which  this  company  is  liable  pursuant  to 
tins  policy  shall  be  payable  sixty  days  after  due  no- 
tice, ascertainment,  estimate,  and  satisfactory  proof 
of  the  loss  have  been  received  by  this  companv  in 
accordance  with  the  terms  of  his  policy.  It  shall  be 
optional,  however,  with  this  company  to  take  all  or 
any  part  of  the  articles  at  such  ascertained  or  ap- 
praised value,  and  also  to  repair,  rebuild,  or  replace 
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the  property  lost  or  damaged  with  other  of  like  kind 
and  quality  within  a reasonable  time  on  giving  no- 
tice, within  thirty  days  after  the  receipt  of  the  proof 
herein  required,  of  its  intention  so  to  do ; but  there 
can  be  no  abandonment  to  this  company  of  the  prop- 
erty described. 

This  entire  policy  shall  be  void  if  the  insured  has 
concealed  or  misrepresented,  in  writing,  or  other- 
wise, any  material  fact  or  circumstance  concerning 
this  insurance  or  the  subject  thereof ; or  if  the  inter- 
est of  the  insured  in  the  property  be  not  truly  stated 
herein;  or  in  case  of  any  fraud  or  false  swearing 
by  the  insured  touching  any  matter  relating  to  this 
insurance  or  the  subject  thereof,  whether  before  or 
after  a loss. 

This  entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon,  or  added  thereto,  shall 
be  void  if  the  insured  now  has  or  shall  hereafter  make 
or  procure  any  other  contract  of  insurance,  whether 
valid  or  not,  on  property  covered  in  whole  or  in  part 
by  this  policy;  or  if  the  subject  of  insurance  be  a 
manufacturing  establishment  and  it  be  operated  in 
whole  or  in  part  at  night  later  than  ten  o’clock,  or 
if  it  cease  to  be  operated  for  more  than  ten  consecu- 
tive days ; or  if  the  hazard  be  increased  by  any  means 
within  the  control  or  knowledge  of  the  insured ; or  if 
mechanics  be  employed  in  building,  altering  or  re- 
pairing the  within  described  premises  for  more  than 
fifteen  days  at  any  one  time ; or  if  the  interest  of  the 
insured  be  other  than  unconditional  and  sole  owner- 
ship ; or  if  the  subject  of  insurance  be  a building  on 
ground  not  owned  by  the  insured  in  fee  simple;  or 
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if  the  subject  of  insurance  be  personal  property  and 
be  or  become  incumbered  by  a chattel  mortgage ; or 
if,  with  the  knowledge  of  the  insured,  foreclosure 
proceedings  be  commenced  or  notice  given  of  sale  of 
any  property  covered  by  this  policy  by  virtue  of  any 
mortgage  or  trust  deed ; or  if  any  change,  other  than 
by  the  death  of  an  insured,  fake  place  in  the  inter- 
est, title,  or  possession  of  the  subject  of  insurance 
(except  change  of  occupants  without  increase  of 
hazard)  whether  by  legal  process  or  judgment  or  by 
voluntary  act  of  the  insured,  or  otherwise ; or  if  this 
policy  be  assigned  before  a loss ; or  if  illuminating 
gas  or  vapor  be  generated  in  the  described  building 
(or  adjacent  thereto)  for  use  therein;  or  if  (any 
usage  or  custom  of  trade  or  manufacture  to  the  con- 
trary notwithstanding)  there  be  kept,  used,  or  al- 
lowed on  the  above-described  premises  benzine,  ben- 
zole, dynamite,  ether,  fireworks,  gasoline,  greek  fire, 
gunpowder  exceeding  twenty-five  pounds  in  quantity, 
naphtha,  nitro-glycerine  or  other  explosives,  phos- 
phorus, or  petroleum  or  any  of  its  products  of  greater 
inflammability  than  kerosene  oil  of  the  United  States 
standard  (which  last  may  be  used  for  lights  and  kept 
for  sale  according  to  law,  but  in  quantities  not  ex- 
ceeding five  barrels,  or  two  hundred  gallons,  pro- 
vided it  be  drawn  and  lamps  filled  by  daylight  or  at 
a distance  not  less  than  ten  feet  from  artificial  light)  ; 
or  if  a building  herein  described,  whether  intended 
for  occupancy  by  owner  or  tenant,  be  or  become  va- 
cant or  unoccupied  and  so  remain  for  ten  daj^s. 

This  company  shall  not  be  liable  for  loss  caused 
directly  or  indirectly  by  invasion,  earthquake,  insur- 
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rection,  riot,  civil  war  or  commotion,  or  military  or 
usurped  power,  or  by  order  of  any  civil  authority ; 
or  by  theft;  or  by  neglect  of  the  insured  to  use  all 
reasonable  means  to  save  and  preserve  the  property 
at  and  after  a fire  or  when  the  property  is  endan- 
gered by  fire  in  neighboring  premises ; or  (unless  fire 
ensues,  and  in  that  event,  for  the  damage  by  fire 
only)  by  explosion  of  any  kind,  or  lightning ; but  lia- 
bility for  direct  damage  by  lightning  may  be  assumed 
by  specific  agreement  hereon. 

If  a building  or  any  part  thereof  fall,  except  as 
the  result  of  fire,  all  insurance  by  this  policy  on  such 
building  or  its  contents  shall  immediately  cease. 

This  company  shall  not  be  liable  for  loss  to  ac- 
counts, bills,  currency,  deeds,  evidences  of  debt, 
money,  notes,  or  securities;  nor,  unless  liability  is 
specifically  assumed  hereon,  for  loss  to  awnings,  bul- 
lion, casts,  curiosities,  drawings,  dies,  implements, 
jewels,  manuscripts,  medals,  models,  patterns,  pic- 
tures, scientific  apparatus,  signs,  store  or  office  furni- 
ture or  fixtures,  sculpture,  tools,  or  property  held  on 
storage  or  for  repairs ; nor,  beyond  the  actual  value 
destroyed  by  fire,  for  loss  occasioned  by  ordinance 
or  law  regulating  construction  or  repair  of  build- 
ings, or  by  interruption  of  business,  manufacturing 
processes,  or  otherwise ; nor  for  any  greater  propor- 
tion of  the  value  of  plate  glass,  frescoes,  and  decora- 
tions than  that  which  this  policy  shall  bear  to  the 
whole  insurance  on  the  building  described. 

If  an  application  in  writing  be  furnished  this  com- 
pany, or  if  a survey,  plan,  or  description  of  prop- 
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erty  be  referred  to  in  this  policy,  it  shall  be  a part 
of  this  contract  and  a warranty  by  the  insured. 

In  any  matter  relating  to  this  insurance  no  per- 
son, unless  duly  authorized  in  writing,  shall  be 
deemed  the  agent  of  this  company. 

This  policy  shall  be  canceled  at  any  time  at  the  re- 
quest of  the  insured;  or  by  the  company  by  giving 
five  days’  notice  of  such  cancellation.  If  this  policy 
shall  be  canceled  as  hereinbefore  provided,  or  be- 
come void  or  cease,  the  premium  having  been  actu- 
ally paid,  the  unearned  portion  shall  be  returned  on 
surrender  of  this  policy,  this  company  retaining  the 
customary  short  rate;  except  that  when  this  policy 
is  canceled  by  this  company  by  given  notice  it  shall 
retain  only  the  pro  rata  premium. 

If  property  covered  by  this  policy  is  so  endan- 
gered by  fire  as  to  require  removal  to  a place  of 
safety,  and  is  so  removed,  that  part  of  this  policy 
in  excess  of  its  proportion  of  any  loss  and  of  the 
value  of  property  remaining  in  the  original  location 
shall,  for  the  ensuing  five  days  only,  cover  the  prop- 
erty so  removed  in  the  new  location;  if  removed  to 
more  than  one  location,  such  excess  of  this  policy 
shall  cover  therein  for  such  five  days  in  the  propor- 
tion that  the  value  in  any  one  such  new  location  bears 
to  the  value  in  all  such  new  locations ; but  this  com- 
pany shall  not,  in  any  case  of  removal,  whether  to 
one  or  more  locations,  be  liable  beyond  the  propor- 
tion that  the  amount  hereby  insured  shall  bear  to 
the  total  insurance  on  the  whole  property  at  the  tune 
of  fire,  whether  the  same  cover  in  new  location  or 
not. 
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If  fire  occur  the  insured  shall  give  immediate  no- 
tice of  any  loss  thereby  in  writing  to  this  company, 
protect  the  property  from  further  damage,  forth- 
with separate  the  damaged  and  undamaged  personal 
property,  put  it  in  the  best  possible  order,  make  a 
complete  inventory  of  the  same,  stating  the  quantity 
and  cost  of  each  article  and  the  amount  claimed 
thereon ; and  within  sixty  days  after  the  fire,  unless 
such  time  is  extended  in  writing  by  this  company, 
shall  render  a statement  to  this  company,  signed  and 
sworn  to  by  said  insured,  stating  the  knowledge  and 
belief  of  the  insured  as  to  the  time  and  origin  of  the 
fire ; the  interest  of  the  insured  and  of  all  others  in 
the  property;  the  cash  value  of  each  item  thereof 
and  the  amount  of  loss  thereon;  all  incumbrances 
thereon;  all  other  insurance,  whether  valid  or  not, 
covering  any  of  the  said  property;  and  a copy  of 
all  the  descriptions  and  schedules  in  all  policies ; any 
changes  in  the  title,  use,  occupation,  location,  posses- 
sion, or  exposures  of  said  property  since  the  issuing 
of  this  policy;  by  Whom  and  for  what  purpose  any 
building  herein  described  and  the  several  parts 
thereof  were  occupied  at  the  time  of  the  fire;  and 
shall  furnish,  if  required,  verified  plans  and  specifi- 
cations of  any  building,  fixtures,  or  machinery  de- 
stroyed or  damaged ; and  shall  also,  if  required,  fur- 
nish a certificate  of  the  magistrate  or  notary  public 
(not  interested  in  the  claim  as  a creditor  or  other- 
wise, nor  related  to  the  insured)  living  nearest  the 
place  of  fire,  stating  that  he  has  examined  the  cir- 
cumstances and  believes  the  insured  has  honestly 
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sustained  loss  to  the  amount  that  such  magistrate  or 
notary  public  shall  certify. 

The  insured,  as  often  as  required,  shall  exhibit  to 
any  person  designated  by  this  company  all  that  re- 
mains of  any  property  herein  described,  and  submit 
to  examinations  under  oath  by  any  person  named  by 
this  company,  and  subscribe  the  same ; and,  as  often 
as  required,  shall  produce  for  examination  all  books 
of  accounts,  bills,  invoices,  and  other  vouchers,  or 
certified  copies  thereof  if  originals  be  lost,  at  such 
reasonable  place  as  may  be  designated  by  this  com- 
pany or  its  representative,  and  shall  permit  extracts 
and  copies  thereof  to  be  made. 

In  the  event  of  disagreement  as  to  the  amount  of 
loss  the  same  shall,  as  above  provided,  be  ascertained 
by  two  competent  and  disinterested  appraisers,  the 
insured  and  this  company  each  selecting  one,  and  the 
two  so  chosen  shall  first  select  a competent  and  dis- 
interested umpire ; the  appraisers  together  shall  then 
estimate  and  appraise  the  loss,  stating  separately 
sound  value  and  damage,  and,  failing  to  agree,  shall 
submit  their  differences  to  the  umpire;  and  the 
award  in  writing  of  any  two  shall  determine  the 
amount  of  such  loss;  the  parties  thereto  shall  pay 
the  appraiser  respectively  selected  by  them  and  shall 
bear  equally  the  expense  of  the  appraisal  and  um- 
pire. 

This  company  shall  not  be  held  to  have  waived  any 
provision  or  condition  of  this  policy  or  any  forfeit- 
ure thereof  by  any  requirement,  act,  or  proceeding 
on  its  part  relating  to  the  appraisal  or  to  any  exami- 
nation herein  provided  for;  and  the  loss  shall  not 
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become  payable  until  sixty  days  after  the  notice,  as- 
certainment, estimate,  and  satisfactory  proof  of  the 
loss  herein  required  have  been  received  by  this  com- 
pany, including  an  award  by  appraisers  when  ap- 
praisal has  been  required. 

This  company  shall  not  be  liable  under  this  policy 
for  a greater  proportion  of  any  loss  on  the  described 
property,  or  for  loss  hy  and  expense  of  removal  from 
premises  endangered  by  fire,  than  the  amount  hereby 
insured  shall  bear  to  the  whole  insurance,  whether 
valid  or  not,  or  by  solvent  or  insolvent  insurers,  cov- 
ering such  property,  and  the  extent  of  the  applica- 
tion of  the  insurance  under  this  policy  or  of  the  con- 
tribution to  be  made  by  this  company  in  case  of  loss 
may  be  provided  for  by  agreement  or  condition 
written  hereon  or  attached  or  appended  hereto.  Lia- 
bility for  reinsurance  shall  be  as  specifically  agreed 
hereon.  1 

If  this  company  shall  claim  that  the  fire  was  caused 
by  the  act  or  neglect  of  any  person  or  corporation, 
private  or  municipal,  this  company  shall,  on  pay- 
ment of  the  loss,  be  subrogated  to  the  extent  of  such 
payment  to  all  right  of  recover  by  the  insured  for 
the  loss  resulting  therefrom,  and  such  right  shall 
be  assigned  to  this  company  by  the  insured  on  re- 
ceiving such  payment. 

No  suit  or  action  on  this  policy,  for  the  recovery 
of  any  claim,  shall  be  sustainable  in  any  court  of  law 
or  equity  until  after  full  compliance  by  the  insured 
with  all  the  foregoing  requirements,  nor  unless  com- 
menced within  twelve  months  next  after  the  fire. 


12  The  Commercial  Union  Assurance  Co.,  Ltd., 

Wherever  in  this  policy  the  word  “insured”  oc- 
curs, it  shall  be  held  to  include  the  legal  representa- 
tive of  the  insured,  and  whenever  the  word  “loss” 
occurs,  it  shall  be  deemed  the  equivalent  of  “loss  or 
damage.” 

This  policy  is  made  and  accepted  subject  to  the 
foregoing  stipulations  and  conditions,  together  with 
such  other  provisions,  agreements,  or  conditions  as 
may  be  indorsed  hereon  or  added  hereto,  and  no  offi- 
cer, agent,  or  other  representative  of  this  company 
shall  have  power  to  waive  any  provision  or  condi- 
tion of  this  policy  except  such  as  by  the  terms  of 
this  policy  may  be  the  subject  of  agreement  indorsed 
hereon  or  added  hereto,  and  as  to  such  provisions 
and  conditions  no  officer,  agent  or  representative 
shall  have  such  power  or  be  deemed  or  held  to  have 
waived  such  provisions  or  conditions  unless  such 
waiver,  if  any,  shall  be  written  upon  or  attached 
hereto,  nor  shall  any  privilege  or  permission  affect- 
ing the  insurance  under  this  policy  exist  or  be 
claimed  by  the  insured  unless  so  written  or  attached. 

IN  WITNESS  WHEREOF,  this  company  has 
executed  and  attested  these  presents  this  15th  day  of 
November,  1905. 

C.  F.  MULLINS, 
Manager, 

Pacific  Coast  Branch. 

Examined— F.  C.  PETERSON. 

Entered — E.  E.  R. 

IV. 

That  in  and  by  said  policy  of  insurance  the  de- 
fendant insured  the  plaintiff  for  the  term  set  forth 
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in  said  policy  to  an  amount  not  exceeding  said  sum 
of  $7,250,  against  direct  loss  or  damage  by  fire  to 
the  property  described  in  said  policy;  that  the  loss, 
if  any,  by  the  terms  of  said  policy,  was  made  pay- 
able to  the  San  Francisco  'Sayings  Union,  and  that 
the  said  San  Francisco  Savings  Union,  by  a writing 
executed  by  it  on  or  about  the  2d  day  of  April,  1907, 
waived  any  and  all  claims  under  said  policy. 

Y. 

That  on  the  19th  day  of  April,  1906,  the  actual  cash 
value  of  the  said  property  of  the  plaintiff  insured  as 
herein  alleged  by  the  defendant  was  $318,245.91; 
that  on  said  19th  day  of  April,  1906,  the  larger  por- 
tion of  the  said  property  of  the  plaintiff,  insured  by 
the  defendant  as  herein  alleged,  was  .destroyed  by 
fire,  the  portion  of  said  property  so  destroyed  being 
of  the  actual  cash  value  of  $306,333.30. 

VI. 

That  at  the  time  of  the  issuance  of  said  policy,  the 
plaintiff  was  the  sole,  exclusive  and  unconditional 
owner  of  the  property  described  in  said  policy,  and 
that  said  plaintiff  continued  to  be  such  owner  at  all 
times  up  to  and  including  the  destruction  by  fire  of 
said  property  as  hereinbefore  alleged;  that  the  di- 
rect loss  or  damage  to  plaintiff  by  reason  of  the  de- 
struction of  said  property  was  and  is  the  sum  of 
$306,333.30,  which  said  sum  of  $306,333.30  was  the 
actual  cash  value  of  said  property  which  was  de- 
stroyed by  fire  as  herein  alleged,  at  the  time  the  same 
was  destroyed  as  herein  alleged,  with  a proper  de- 
duction for  depreciation,  and  which  said  sum  of 
$306,333.30  did  not  exceed  the  cost  to  plaintiff  of  re- 
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placing  the  said  property  with  property  of  like  kind 
and  quality  at  the  time  of  the  said  destruction  of 
said  property ; that  the  total  insurance  on  said  prop- 
erty at  the  time  of  its  said  destruction  was  $280,250. 
VII. 

That  there  has  been  no  disagreement  between  plain- 
tiff and  defendant  as  to  the  amount  of  the  loss  suf- 
fered by  plaintiff  by  reason  of  the  destruction  of 
said  property,  but  the  defendant  has  refused  to  pay 
to  the  plaintiff  the  said  sum  of  $7,250. 

Yin. 

That  the  plaintiff  has  duly  kept  and  performed  all 
of  the  terms  and  conditions  of  said  policy  on  its  part 
to  be  kept  and  performed;  that  after  said  fire  the 
plaintiff  gave  immediate  notice  in  writing  to  said  de- 
fendant of  the  loss  to  said  property  by  fire  as  afore- 
said, and  that  a proof  of  loss  in  accordance  with  the 
terms  of  said  policy  was  delivered  by  the  plaintiff  to 
the  defendant,  on  or  about  the  10th  day  of  June,  1906. 

Villa. 

That  at  all  the  times  herein  mentioned,  the  insured 
property,  until  its  said  destruction,  was  located  and 
contained  as  in  said  policy  described. 

IX. 

That  neither  the  whole  nor  any  part  of  said  sum 
of  $7,250  has  been  paid  to  the  plaintiff. 

Wherefore,  plaintiff  prays  judgment  against  the 
defendant  in  the  sum  of  Seven  Thousand  Two  Hun- 
dred and  Fifty  Dollars  ($7,250),  with  interest  there- 
on at  the  rate  of  seven  per  cent  per  annum,  from  the 
10th  day  of  August,  1906,  and  for  its  costs  of  suit. 

' PILLSBURY,  MADISON  & SUTRO, 
Attorneys  for  Plaintiff. 
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State  of  California, 

City  and  County  of  San  Francisco, — ss. 

Edgar  J.  Depue,  being  first  duly  sworn,  deposes 
and  says : That  be  is  an  officer,  to  wit : tbe  President 
of  The  Pacific  Union  Club,  a corporation,  the  plain- 
tiff in  the  above-entitled  action ; that  be  has  read  the 
foregoing  complaint  and  knows  the  contents  there- 
of, and  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  which  are  therein  stated  on 
information  or  belief,  and  as  to  those  matters  that 
he  believes  it  to  be  true. 

EDGAR  J.  DEPUE. 

Subscribed  and  sworn  to  before  me  this  4 day  of 
April,  A.  D.  1907. 

[Seal]  CEDA  de  ZALDO, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed]:  Filed  April  5,  1907.  H.  I.  Mul- 
crevy,  Clerk.  By  H.  J.  Porter,  Deputy  Clerk. 


In  the  Superior  Court  of  the  State  of  California  in 
and  for  the  City  and  County  of  San  Francisco. 
THE  PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

vs. 

COMMERCIAL  UNION  ASSURANCE  COM- 
PANY, LIMITED,  OF  LONDON,  ENG- 
LAND (a  Corporation). 
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Action  brought  in  the  Superior  Court  of  the  State 
of  California  in  and  for  the  City  and  County 
of  San  Francisco,  and  the  Complaint  filed  in 
the  office  of  the  County  Clerk  of  said  City  and 
County. 

PILLSBURY,  MADISON  & SUTRO, 

Kohl  Building,  San  Francisco, 

Attorneys  for  Plaintiff. 

Summons. 

The  People  of  the  State  of  California  Send  Greeting 
to  Commercial  Union  Assurance  Company,  Lim- 
ited, of  London,  England,  a Corporation,  De- 
fendant. 

You  are  hereby  directed  to  appear  and  answer  the 
complaint  in  an  action  entitled  as  above  brought 
against  you  in  the  Superior  Court,  State  of  Califor- 
nia, in  and  for  the  City  and  County  of  San  Fran- 
cisco, within  ten  days  after  the  service  on  you  of  this 
summons — if  served  within  this  City  and  County; 
or  within  thirty  days  if  served  elsewhere. 

And  you  are  hereby  notified  that  unless  you  ap- 
pear and  answer  as  above  required,  the  said  plain- 
tiff will  take  judgment  for  any  money  or  damages 
demanded  in  the  complaint  as  arising  upon  con- 
tract, or  will  apply  to  the  Court  for  any  other  relief 
demanded  in  the  complaint. 
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Given  under  my  hand  and  the  seal  of  the  Superior 
Court  at  the  City  and  County  of  San  Francisco,  State 
of  California. 

[Seal]  H.  I.  MULCREVY, 

Clerk. 

By  L.  J.  Welch, 
Deputy  Clerk. 


In  the  Superior  Court  in  and  for  the  City  and  County 
of  San  Francisco , State  of  California. 

No.  7782. 

THE  PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

vs. 

COMMERCIAL  UNION  ASSURANCE  COM- 
PANY, LIMITED,  OF  LONDON,  ENG- 
LAND (a  Corporation), 

Defendant. 

Petition  for  Removal  of  Cause  to  United  States  Cir 
cuit  Court,  Ninth  Circuit,  in  and  for  the  North- 
ern District  of  California,  on  the  Ground  of 
Diverse  Citizenship. 

To  the  Honorable,  the  Superior  Court,  in  and  for 
the  City  and  County  of  Ban  Francisco : 

Your  petitioner  respectfully  shows  to  this  Honor- 
able Court  that  it  is  the  defendant  in  the  above-enti- 
tled suit;  that  said  suit  was  heretofore  brought  by 
the  said  plaintiff  in  this  Court;  that  summons  was 
issued  therein  and  served  with  a copy  of  the  com- 
plaint upon  your  petitioner  within  ten  days  last 
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past ; that  the  time  has  not  elapsed  wherein  your  peti- 
tioner is  allowed,  under  the  practice  and  laws  of  the 
State  of  California  and  rules  of  this  court,  to  appear, 
plead,  demur  or  answer  to  said  complaint;  that  the 
said  plaintiff  was  at  the  time  of  the  commencement 
of  the  said  suit,  and  still  is,  a citizen  of  and  a cor- 
poration organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  California,  and  a resident 
of  the  Northern  District  of  said  State  of  California; 
and  that  your  petitioner  then  was,  and  still  is,  a cit- 
izen of,  and  a corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  and  a resident 
of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
and  a nonresident  of  the  State  of  California. 

Your  petitioner  further  represents  that  the  said 
action,  above-entitled,  was  brought  at  common  law 
by  the  said  plaintiff  for  the  purpose  of  recovering 
more  than  the  sum  of  Two  Thousand  (2,000)  Dollars, 
which  the  plaintiff  alleges  is  owed  to  it  by  the  defend- 
ant by  virtue  of  the  alleged  nonperformance  on  the 
part  of  the  defendant  of  its  certain  contract  of  in- 
surance made  with  the  plaintiff,  insuring  plaintiff’s 
interest  in  certain  property  in  the  city  and  county  of 
San  Francisco,  State  of  California,  against  loss  by 
fire,  which  said  complaint  alleges  was  destroyed  by 
fire,  whereby  said  alleged  liability  of  the  defendant 
to  the  plaintiff  arose ; that  your  petitioner  denies  said 
alleged  liability  and  disputes  said  claim;  and  that  the 
matter  in  dispute  in  said  action  exceeds  the  sum  and 
value  of  Two  Thousand  (2,000)  Dollars,  exclusive  of 
interest  and  costs. 
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Your  petitioner  further  shows  that  it  has  herewith 
filed  its  demurrer  in  said  action  and  offers  herewith 
its  bond  with  good  and  sufficient  security  as  required 
by  section  3 of  the  Act  of  Congress  of  March  3d, 
1887 ; that  it  will,  on  or  before  the  first  day  of  the 
next  ensuing  session  of  the  United  States  Circuit 
Court,  Ninth  Circuit,  in  and  for  the  Northern  Dis- 
trict of  California,  enter  and  file  therein  a transcript 
of  the  record  of  this  action  and  for  the  payment  of 
all' costs  which  may  be  awarded  by  said  Court,  if  the 
said  Circuit  Court  shall  hold  that  this  suit  was 
wrongfully  or  improperly  removed  thereto ; and  that 
your  petitioner  desires  to  remove  said  cause  into  the 
Circuit  Court  of  the  United  States,  Ninth  Circuit,  in 
and  for  the  Northern  District  of  California  pursuant 
to  said  statute. 

Your  petitioner  therefore  prays  that  this  petition 
and  said  bond  may  be  accepted  by  this  Court,  and 
that  the  said  suit  may  be  moved  into  the  next  Circuit 
Court  of  the  United  States,  Ninth  Circuit,  in  and 
for  the  Northern  District  of  California,  pursuant  to 
said  statute  in  said  case  made  and  provided;  that  a 
transcript  of  the  record  herein  be  directed  to  be 
made  as  provided  by  law,  and  that  no  further  pro- 
ceeding be  had  therein  in  this  court. 

And  your  petitioner  will  ever  pray. 

T.  C.  VAN  NESS, 
Attorney  for  Petitioner. 
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State  of  California, 

City  and  County  of  San  Francisco, — ss. 

E.  T.  Niebling,  being  first  duly  sworn,  deposes-  and 
says : That  he  is  an  officer  of  the  defendant  corpora- 
tion, namely,  the  Manager  thereof,  and  that  as  such 
officer  he  is  authorized  to  verify  this  petition;  that 
he  has  read  the  foregoing  petition  and  knows  the 
contents  thereof,  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  therein  stated 
on  information  or  belief,  and  that  as  to  such  matters 
he  believes  it  to  be  true. 

E.  T.  NIBBLING. 

Subscribed  and  sworn  to  before  me  this  25th  day 
of  April,  1907. 

[Seal]  CEDA  de  ZALDO, 

Notary  Public,  in  and  for  the  City  and  Comity  of 
San  Francisco,  State  of  California. 

Service  and  receipt  of  a copy  of  the  within  peti- 
tion is  hereby  admitted  this  25th  day  of  April,  1907. 

PILLSBURY,  MADISON  & STJTRO, 
Attorneys  for  Plff.  p.  W.  L.  B. 

[Endorsed] : Filed  April  25,  1907.  H.  I.  Mul- 
crevy,  Clerk.  By  Jas.  P.  Kane,  Deputy  Clerk. 
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In  the  Superior  Court  in  and  for  the  City  and  County 
of  San  Francisco,  State  of  California. 

No.  7782.  Dept.  No. 

THE  PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

vs. 

COMMERCIAL  UNION  ASSURANCE  COM- 
PANY, LIMITED,  OF  LONDON,  ENG- 
LAND (a  Corporation), 

Defendant. 

Demurrer  [to  Complaint]. 

Now  comes  the  defendant  above  named,  and  de- 
murring unto  the  complaint  of  plaintiff  on  file  herein, 
as  ground  of  demurrer,  specifies : 

I. 

That  said  complaint  does  not  state  facts  sufficient 
to  constitute  a cause  of  action. 

Wherefore,  defendant  prays  to  be  hence  dismissed 
with  its  costs  of  suit  herein. 

T.  C.  VAN  NESS, 
Attorney  for  Defendant. 

[Endorsed]  : Filed  April  25,  1907.  H.  I.  Mul- 
crevy,  Clerk.  By  Jas.  P.  Kane,  Deputy  Clerk. 

Service  and  receipt  of  a copy  of  the  within  demur- 
rer is  hereby  admitted  this  25th  day  of  April,  1907. 
PILLSBURY,  MADISON  & SUTRO, 
Attorneys  for  Plff.  p.  W.  L.  B. 
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Bond  on  Removal. 

Know  all  men  by  these  presents : That  'Commercial 
Union  Assurance  Company,  Limited,  of  London, 
England,  a corporation,  as  principal,  and  the  Na- 
tional Surety  Company,  a corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  New  York,  for  the  purpose  of  becoming  a 
surety  on  bonds  required  by  law,  as  surety,  the  par- 
ties of  the  first  part,  are  held  and  firmly  bound  unto 
The  Pacific  Union  Club,  a corporation,  the  party  of 
the  second  part,  in  the  penal  sum  of  Five  Hundred 
(500)  Dollars,  gold  coin  of  the  United  States,  for  the 
payment  whereof,  well  and  truly  to  be  made  unto  the 
said  party  of  the  second  part,  its  successors  and  as- 
signs, we  bind  ourselves,  our  heirs,  representatives 
and  assigns,  jointly  and  severally,  by  these  presents; 

Nevertheless,  upon  these  conditions:  That  the  said 
principal  having  petitioned  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  State  of  Califor- 
nia, for  the  removal  of  a certain  cause  therein  pend- 
ing, wherein  the  said  party  of  the  second  part  is 
plaintiff,  and  the  said  principal  is  defendant,  to  the 
Circuit  Court  of  the  United  States,  Ninth  Circuit, 
in  and  for  the  Northern  District  of  California: 

Now,  if  the  said  principal  shall  enter  in  the  said 
court  of  the  United  States  on  the  first  day  of  its  next 
session  a copy  of  the  record  in  said  suit,  and  shall 
well  and  truly  pay  all  costs  that  may  be  awarded  by 
the  said  Circuit  Court  of  the  United  States,  if  such 
Court  shall  hold  that  such  suit  was  wrongfully  or 
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improperly  removed  thereto,  then  this  obligation 
shall  be  void ; otherwise  it  shall  remain  in  fnll  force 
and  virtue. 

In  witness  whereof,  we  have  hereunto  affixed  our 
hands  this  25th  day  of  April,  A.  D.  1906. 

COMMERCIAL  UNION  ASSURANCE 
COMPANY,  LIMITED,  OF  LONDON, 
ENGLAND. 

By  E.  T.  NIBBLING, 
Manager. 

NATIONAL  SURETY  COMPANY, 
FRANK  L.  GILBERT, 
Resident  Vice-President. 

[Seal]  A.  E.  OBERG, 

Resident  Assistant  Secretary. 

[Endorsed] : Filed  April  25,  1907.  H.  I.  Mul- 
crevy,  Clerk.  By  Jas.  P.  Kane,  Deputy  Clerk. 


In  the  Superior  Court  in  and  for  the  City  and  County 
of  San  Francisco , State  of  California. 

No.  7782.  Dept. 

THE  PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 


COMMERCIAL  UNION  ASSURANCE  COM- 
PANY, LIMITED,  OF  LONDON,  ENG- 
LAND (a  Corporation), 


Defendant. 
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Order  for  Removal. 

It  appearing  that  the  defendant  has  filed  its  peti- 
tion for  removal  of  this  cause  to  the  United  States 
Circuit  Court,  Ninth  Circuit,  in  and  for  the  North- 
ern District  of  California,  in  accordance  with  the  law 
therefor  provided,  and  that  defendant  has  filed  its 
bond  duly  conditioned  with  good  and  sufficient  surety 
as  provided  by  law,  and  it  appearing  to  the  Court 
that  this  is  a proper  cause  for  removal  to  said  Circuit 
Court, 

Now,  therefore,  it  is  hereby  ordered,  adjudged,  and 
decreed  that  the  said  petition  and  bond  is  hereby  ac- 
cepted, and  that  this  cause  be,  and  it  is  hereby,  re- 
moved to  the  United  States  Circuit  Court,  Ninth  Cir- 
cuit, in  and  for  the  Northern  District  of  California, 
and  the  clerk  is  hereby  directed  to  make  up  a copy 
of  the  record  in  said  cause  for  transmission  to  said 
court  forthwith. 

Done  in  open  court  this  25th  day  of  April,  1907. 

JNO.  A.  HOSMER, 
Judge. 

[Endorsed] : Filed  April  25,  1907.  H.  I.  Mul- 
crev3^,  Clerk.  By  Jas.  P.  Kane,  Deputy  Clerk. 

County  Clerk. 

City  and  County  of  San  Francisco, 

State  of  California, — ss. 

I,  II.  I.  Mulcrevy,  County  Clerk  of  the  City  and 
County  of  San  Francisco,  State  of  California,  and 
ex-officio  Clerk  of  the  Superior  Court,  in  and  for 
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said  City  and  County,  hereby  certify  the  foregoing  to 
be  a full,  true  and  correct  Copy  of  the  Original  Rec- 
ord In  re  #7782,  Pacific  Union  Club  (a  corp’n), 
ys.  Comm.  Union  Asse.  Co.  of  London,  etc.,  in  the 
above-entitled  cause,  on  file  in  my  office  on  the  31st 
day  of  May,  A.  D.  1907. 

Attest  my  hand  and  seal  of  said  court,  this  31st  day 
of  May,  1907. 

[Seal]  H.  I.  MULCREVY, 

Clerk. 

By  Jas.  P.  Kane, 
Deputy  Clerk. 

[Endorsed]:  Filed  Jul.  5,  1907.  Southard  Hoff- 
man, Clerk.  By  W.  B.  Maling,  Deputy  Clerk. 


[Order  Permitting  Complaint  to  be  Amended  and 
Overruling  Demurrer,  etc.] 

At  a stated  term,  to  wit,  the  July  term,  A.  D.  1907, 
of  the  Circuit  Court  of  the  United  States  of 
America,  of  the  Ninth  Judicial  Circuit,  in  and 
for  the  Northern  District  of  California,  held  at 
the  courtroom  in  the  City  and  County  of  San 
Francisco,  on  Monday,  the  eighth  day  of  July,  in 
the  year  of  our  Lord  one  thousand  nine  hundred 
and  seven.  Present:  The  Honorable  WILL- 
IAM' C.  VAN  FLEET,  District  Judge. 

No.  14,370. 

THE  PACIFIC  UNION  CLUB 
vs. 


COMMERCIAL  UNION  ASSURANCE  CO. 
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ORDER  OVERRULING  DEMURRER,  ETC. 

Upon  motion  of  Alfred  Sutro,  Esq.,  attorney  for 
plaintiff,  and  in  accordance  with  the  stipulation  of 
counsel  this  day  filed  herein,  it  is  ordered  that  the 
complaint  herein  he  amended  upon  the  face  thereof. 
It  is  further  ordered  that  the  demurrer  herein  he, 
and  the  same  hereby  is,  overruled,  with  leave  to  the 
defendant  to  answer  herein  within  sixty  days. 


In  the  Circuit  Court  of  the  United  States,  Ninth 
Circuit,  Northern  District  of  California. 

No.  14,370. 

THE  PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

vs. 

COMMERCIAL  UNION  ASSURANCE  COM- 
PANY, LIMITED,  OF  LONDON,  ENG- 
LAND (a  Corporation), 

Defendant. 

Answer. 

Now  comes  the  defendant,  and  answering  unto 
the  complaint  of  plaintiff,  admits,  denies  and  alleges 
as  follows: 

Defendant  says  that  it  has  no  information  or  be- 
lief upon  the  subject  sufficient  to  enable  it  to  answer 
the  allegation  of  the  complaint  that  at  the  time  of 
the  issuance  of  the  policy  in  this  action  sued  upon 
the  insured  under  said  policy  was,  as  alleged  in  the 
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complaint,  or  otherwise,  or  at  all,  interested  in,  or 
the  owner  of,  the  property  mentioned  in  the  com- 
plaint and  in  said  policy,  and  for  that  reason  and 
upon  that  ground  denies  that  at  said  time,  or  at  any 
time,  said  insured  was,  as  alleged  in  the  complaint, 
or  otherwise,  or  at  all,  interested  in,  or  the  owner 
of,  said  property,  or  had  any  interest,  or  ownership, 
in  said  property. 

Defendant  denies  that  defendant  did  insure  said 
insured,  or  did  undertake  to  make  good  to  said  in- 
sured such  direct  loss  or  damage  as  said  insured 
might  suffer  by  or  from  fire  to  the  property  in  the 
policy  and  complaint  described  except  as  in  and  un- 
der the  terms  and  conditions  of  the  policy  sued  on, 
and  in  that  behalf  defendant  alleges  that  in  and  by 
said  policy  it  was  provided  by  and  between  said  in- 
sured and  defendant,  and  was  stipulated  and  agreed, 
that  defendant  should  not  be  liable  under  said  pol- 
icy for  any  greater  proportion  of  such  loss  than  the 
amount  insured  under  said  policy  should  bear  to  the 
whole  insurance  thereon,  whether  valid  or  not,  and 
defendant  alleges  that  if  liable  at  all  to  plaintiff,  it 
is  liable  for  only  such  portion  of  the  loss  suffered 
by  the  insured  under  said  policy  as  the  insurance 
by  it  written  under  said  policy  bore  and  bears  to  the 
whole  insurance  upon  said  property. 

And  defendant  says  that  it  has  no  information  or 
belief  upon  the  subject  sufficient  to  enable  it  to  an- 
swer the  allegation  of  the  complaint  that  at  the  time 
of  the  fire  alleged  in  the  complaint,  or  as  alleged  in 
the  complaint,  the  insured  under  said  policy  was  in- 
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terested  in,  or  the  owner  of,  said  property ; and  for 
that  reason  and  upon  that  ground  denies  that  at  said 
time,  or  at  any  time,  said  insured  was,  as  alleged  in 
the  complaint,  or  otherwise,  or  at  all,  interested  in, 
or  the  owner  of,  said  property,  or  had  any  interest 
in,  or  ownership  of,  said  property. 

And  defendant  says  that  it  has  no  information  or 
belief  upon  the  subject  sufficient  to  enable  it  to  an- 
swer the  allegation  of  the  complaint  that  by  the  fire 
mentioned  in  the  complaint,  or  that  by  reason  of  said 
fire,  the  property  described  in  the  complaint,  and 
in  the  policy  of  insurance  in  this  action  sued  upon, 
was  damaged  and  destroyed,  or  damaged  or  de- 
stroyed, to  the  damage  and  injury,  or  damage  or  in- 
jury, of  the  insured  under  said  policjq  as  alleged  in 
the  complaint,  and  that  the  loss  of  the  said  insured 
by  reason  of  said  fire  and  such  damage  or  destruc- 
tion was  the  sum  or  amount  of  money  mentioned  in 
the  complaint,  and  for  that  reason  and  upon  that 
ground  denies  that  the  said  property  was  damaged 
and  destroyed,  or  damaged  or  destroyed,  by  reason 
of  such  fire  as  alleged  in  said  complaint,  or  that  the 
loss  of  said  insured,  or  damage  to  said  insured,  by 
reason  of  such  fire,  was  the  sum  or  amount  of  money 
mentioned  in  the  complaint,  or  the  sum  of  money 
sued  for  in  this  action,  or  any  sum  of  money;  and 
defendant  denies  that  said  fire,  or  that  the  loss  men- 
tioned in  the  complaint,  was  not  directly  or  indirectly 
caused  by  earthquake,  or  was  not  caused  by  earth- 
quake, but  upon  the  contrary  alleges  that  said  fire 
was,  as  otherwise  in  this  answer  set  forth,  caused 
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by  earthquake,  and  that  but  for  the  earthquake  the 
fire  and  loss  mentioned  in  the  complaint  would  not 
have  occurred. 

And  defendant  denies  that  there  is  due  or  owing 
from  the  defendant  the  sum  sued  for  in  this  action, 
or  any  sum,  and  denies  that  there  is  any  sum  due 
from  defendant  under  and  by  virtue  of  said  policy  of 
insurance,  or  otherwise,  or  at  all.  Defendant  denies 
that  the  loss  complained  of  by  plaintiff,  and  for  recov- 
ery of  which  this  action  is  brought,  was  directly  caused 
by  fire,  or  was  a direct  loss  by  fire,  but  upon  the  con- 
trary defendant  alleges  that  said  loss  was  caused 
by  earthquake,  las  otherwise  and  elsewhere  in  this 
answer  set  forth,  and  that  but  for  such  earthquake 
said  loss  would  not  have  occurred. 

Furtherm#  answering  unto  the  complaint  of  plain- 
tiff, defendant  alleges : 

That  in  and  by  the  policy  of  insurance  in  this  ac- 
tion sued  upon  it  was  provided  by  and  between  the 
insured  under  the  policy  sued  on  and  defendant, 
and  it  was  stipulated  and  agreed  that  the  defendant 
company  should  not  be  liable  for  loss  caused  directly 
or  indirectly  by  earthquake ; and  defendant  alleges 
the  fact  to  be  that  the  fire  mentioned  in  the  com- 
plaint, and  the  loss  thereby  and  by  reason  thereof 
in  the  complaint  specified  and  alleged,  was  caused 
directy  by  earthquake,  and  that  but  for  such  earth- 
quake, said  fire  and  said  loss  would  not  have  occurred. 

Further  answering  unto  the  complaint  of  plaintiff, 
defendant  alleges : 

That  in  and  by  the  policy  of  insurance  in  this  ac- 
tion sued  upon  it  was  provided  by  and  between  the 
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insured  under  the  policy  sued  on  and  defendant,  and 
it  was  stipulated  and  agreed,  that  the  defendant 
company  should  not  be  liable  for  loss  caused  directly 
or  indirectly  by  earthquake ; and  defendant  alleges 
the  fact  to  be  that  the  fire  mentioned  in  the  complaint 
and  the  loss  thereby  and  by  reason  thereof  in  the 
complaint  specified  and  alleged,  was  caused  indi- 
rectly by  earthquake,  and  that  but  for  such  earth- 
quake said  fire  and  said  loss  would  not  have  occurred. 

Further  answering  unto  the  complaint  of  plaintiff, 
defendant  alleges: 

1.  That  in  and  by  the  policy  of  insurance  in  this 
action  sued  upon  it  was  provided  by  and  between  the 
insured  under  the  policy  sued  on,  and  defendant, 
and  it  was  stipulated  and  agreed,  that  the  defendant 
company  should  not  be  liable  for  loss  caused  directly 
or  indirectly  by  earthquake. 

2.  That  on  the  18th  day  of  April,  1906,  the  city 
of  San  Francisco  was  visited  by  a severe  earthquake 
shock  between  the  hours  of  five  and  six  o ’clock  A.  M., 
and  by  other  shocks  following  said  first-mentioned 
shock ; and  that  said  first-mentioned  shock  and  said 
other  shocks,  or  either  one  or  more  thereof,  caused 
numerous  buildings  in  said  city  to  be  thrown  to  the 
ground,  and  many  other  buildings  in  said  city  to  be 
partially  thrown  to  the  ground,  and  many  other 
buildings  in  said  city  to  be  wrenched  and  broken,  and 
electric  power  and  light  wires  at  the  time  of  said 
shock  and  shocks  carrying  electric  current  into  said 
buildings  to  be  disturbed  and  broken  and  the  elec- 
tric current  thereon  to  escape  against  the  woodwork 
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and  other  inflammable  material  in  said  buildings,  or 
some  thereof,  and  chimneys  in  said  buildings,  or 
some  thereof,  to  be  broken  and  cracked  and  other- 
wise injured,  and  fire  and  burning  particles  of  wood 
or  coal  to  escape  therefrom  and  to  come  into  contact 
with  said  buildings,  or  some  thereof,  and  that, 
through  and  by  reason  of  the  said  effects,  or  some 
thereof,  of  said  earthquake  shocks,  or  some  one  or 
more  thereof,  and  the  throwing,  or  partial  throwing, 
to  the  ground  of  said  buildings,  and  the  disturbance 
and  breaking  of  said  electric  wires,  and  the  said  es- 
cape of  the  electric  fluid  and  the  said  escape  of  said 
fire  and  said  burning  particles  as  above  alleged,  and 
through  or  by  reason  of  said  causes,  or  some  one  or 
more  thereof,  a number  of  buildings  in  said  city 
and  county  at  the  time  of  said  earthquake  shocks,  or 
some  one  or  more  thereof,  and  immediately  follow- 
ing said  shocks,  or  one  or  more  thereof,  caught  fire, 
and  said  fires  so  started,  or  some  one  or  more  there- 
of, set  fire  to  those  buildings  adjoining  or  in  the  im- 
mediate neighborhood  of  said  building  or  buildings 
first  fired,  as  herein  alleged,  and  said  fire  so  spread- 
ing and  communicating  rapidly  spread  throughout 
the  larger  portion  of  said  city  and  county,  and 
spreading  from  building  to  building,  reached  and 
set  fire  to  the  property  of  the  insured  under  the  pol- 
icy herein  sued  on,  mentioned  in  the  complaint  and 
in  the  policy  of  insurance  in  this  action  sued  upon, 
and  set  fire  to  and  destroyed  said  property ; and  de- 
fendant alleges  that  the  fire  mentioned  in  the  com- 
plaint as  having  destroyed  the  said  property  of  said 
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insured  was  caused  as  aforesaid,  and  not  otherwise ; 
that  on  the  said  18th  day  of  April,  1906,  and  at  the 
time  of  the  happening  of  said  earthquake  shocks, 
and  of  all  the  fires  following  thereupon,  there  was 
in  said  city  and  county  of  San  Francisco  a sufficient 
fire  department,  with  fire  engines  and  hose  and  other 
proper  and  sufficient  appurtenances  for  the  extin- 
guishing of  fires  in  said  city  and  county,  and  there 
was,  up  to  the  time  of  the  first  of  said  shocks,  a wa- 
ter system  in  use  in  said  city  and  county  with  water 
mains,  pipes,  and  hydrants  throughout  said  city  and 
county,  and  in  and  along  the  streets  thereof,  with 
an  abundant  supply  of  water  for  the  extinguishment 
of  fires  and  for  the  extinguishing  of  all  of  the  orig- 
inal fires  following  upon  said  earthquake  shocks, 
and  those  immediately  caused  thereby,  and  each  and 
all  of  said  fires  could  and  in  the  usual  and  ordinary 
course  of  events  would  have  been  extinguished  if 
said  water  supply  had  been  available  at  the  time  of 
the  breaking  out  of  said  fires,  and  thereafter,  dur- 
ing said  18th  day  of  April,  1906,  but  defendant  al- 
leges the  fact  to  be  that  the  said  earthquake  shocks, 
or  some  one  or  more  thereof,  broke  the  mains  and 
piping  through  which  said  supply  of  water  was 
brought  to  the  city  and  county  of  San  Francisco, 
and  shut  off  said  water  supply  from  said  city  and 
county  in  the  district  where  said  original  fire  and 
fires  caused  thereby  were  started  and  in  which  the 
said  property  of  said  insured  was  situate,  and  that 
by  reason  of  the  breaking  of  said  pipes  and  the  shut- 
ting off  of  said  water  supply,  the  said  fire  depart- 
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ment  was  without  water  to  play  upon  said  fires,  and 
said  fires,  by  reason  thereof,  spread  as  in  this  answer 
alleged,  and  reached  the  property  of  said  insured 
and  caused  the  fire  which  destroyed  said  property; 
that  the  fire  referred  to  by  said  insured,  and  by 
which  the  property  mentioned  in  the  complaint  was 
destroyed,  and  the  alleged  loss  by  reason  of  said  fire, 
would  not  have  occurred  but  for  the  said  earthquake 
shocks,  or  one  or  more  of  said  shocks,  and  the  fires, 
or  one  of  said  fires,  caused  thereby. 

Defendant  denies  that  it  insured  the  insured  men- 
tioned in  this  complaint  as  alleged  in  this  complaint, 
or  otherwise,  or  at  all,  other  than  except  as  in  and 
under  the  terms,  conditions  and  provisions  of  the 
policy  herein  sued  on,  and  defendant  alleges  the  fact 
to  be  that  in  and  by  said  policy  it  was  provided  by 
and  between  said  insured  and  defendant,  and  stipu- 
lated and  agreed,  that  defendant  should  not  be  liable 
for  loss  or  damage  by  fire  caused  directly  or  indi- 
rectly by  earthquake,  and  that  the  fire  mentioned 
in  this  complaint  and  the  insured’s  loss  thereby  was 
caused  by  earthquake,  as  otherwise  and  elsewhere 
in  this  answer  more  particularly  set  forth,  and  that 
but  for  said  earthquake  said  fire  and  said  loss  would 
not  have  occurred. 

Defendant  hereby  sets  forth  and  specifies  that 
the  place  at  which  the  peril  excepted  under  the  pol- 
icy herein  sued  on  caused  the  peril  insured  against 
was  in  the  city  and  county  of  San  Francisco,  State  of 
California,  North  of  Market  Street  and  East  of  Ma- 
son Street,  in  said  city  and  county. 
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Wherefore  defendant  prays  that  plaintiff  take 
nothing  by  this  action  and  that  defendant  have  judg- 
ment for  its  costs  of  suit  herein. 

T.  C.  VAN  NESS, 
Attorney  for  Defendant. 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 

E.  T.  Niebling,  being  first  duly  sworn,  deposes  and 
says : That  he  is  an  officer  of  the  defendant  corpo- 
ration, namely,  the  manager  thereof;  that  he  has 
read  the  foregoing  answer  and  knows  the  contents 
thereof,  and  that  the  same  is  true  of  his  own  knowl- 
edge, except  as  to  the  matters  therein  stated  on  in- 
formation or  belief,  and  as  to  such  matters  he  be- 
lieves it  to  be  true. 

E.  T.  NIEBLING. 

Subscribed  and  sworn  to  before  me  this  6th  day  of 
Sept.,  1907. 

[Seal]  CEDA  de  ZALDO, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

Due  service  and  receipt  of  a copy  of  the  within 
answer  is  hereby  admitted  this  6th  day  of  Sept., 
1907. 

PILLSBURY,  MADISON  & SUTRO, 
Attorneys  for  Plff.  p.  W.L.B. 

[Endorsed] : Filed  Sep.  7,  1907.  Southard  Hoff- 
man, Clerk.  By  W.  B.  Maling,  Deputy  Clerk. 
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In  the  Circuit  Court  of  the  United  States , Ninth  Cir- 
cuit, in  and  for  the  Northern  District  of  Cali- 
fornia. 

No.  14,370. 

THE  PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

vs. 

COMMERCIAL  UNION  ASSURANCE  COM- 
PANY, LIMITED  (a  Corporation), 

Defendant. 

Amended  Answer. 

Defendant  by  leave  of  Court  first  bad  and  obtained, 
files  this  its  amended  answer  in  this  action,  and  now 
answering  unto  tbe  complaint  of  plaintiff  defendant 
denies  that  defendant  did  insure  tbe  plaintiff  or  did 
undertake  to  make  good  to  tbe  plaintiff  sucb  direct 
loss  or  damage  as  plaintiff  might  suffer  by  or  through 
fire  to  tbe  property  in  tbe  policy  and  tbe  complaint  on 
file  herein  described  except  as  in  and  under  tbe  terms 
and  conditions  of  said  policy. 

And  further  answering  unto  tbe  complaint  of 
plaintiff,  defendant  alleges  that  in  and  by  tbe  policy 
of  insurance  in  this  action  sued  upon  it  was  provided, 
and  by  and  between  tbe  plaintiff  and  the  defendant 
stipulated  and  agreed,  that  the  defendant  company 
should  not  be  liable  for  loss  caused  directly  or  in- 
directly by  earthquake;  and  defendant  alleges  that 
on  tbe  18th  day  of  April,  1906,  the  City  of  San  Fran- 
cisco was  visited  by  a severe  earthquake  shock  be- 
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tween  the  hours  of  five  and  six  o’clock  A.  M.,  and  by 
other  and  similar  shocks  following  said  first  men- 
tioned shock;  that  on  the  said  18th  day  of  April, 
1906,  and  at  the  time  of  the  happening  of  said  earth- 
quake shock  and  of  the  fires  hereinafter  referred 
to  following  thereupon,  there  was  in  said  City  of  San 
Francisco  a fire  department  fully  and  sufficiently 
equipped  with  fire-engine  and  hose  and  other  proper 
and  sufficient  appurtenances  for  the  extinguishing  of 
fires  in  said  city,  and  there  was  up  to  the  time  of  the 
first  of  said  shocks  a water  system  in  use  in  said 
city  with  water  mains,  pipes  and  hydrants  through- 
out said  city  and  in  and  along  the  streets  thereof  with 
an  abundant  supply  of  water  for  the  extinguishment 
of  fires  and  for  the  extinguishing  of  all  of  the  fires 
following  upon  said  earthquake  shocks,  including 
those  immediately  caused  thereby  and  other  fires  re- 
sulting therefrom,  and  all  other  fires  occurring  upon 
said  18th  day  of  April,  1906,  and  defendant  alleges 
that  all  of  said  fires,,  and  each  thereof,  could  and  in 
the  usual  and  ordinary  course  of  events  would  have 
been  extinguished  if  said  water  supply  had  been 
available  at  the  time  of  the  breaking  out  of  said  fires, 
and  each  thereof,  and  thereafter  during  said  18th 
day  of  April,  1906,  but  defendant  alleges  the  fact  to 
be  that  the  said  earthquake  shocks,  or  some  one  or 
more  thereof,  broke  the  mains  and  piping  through 
which  said  suppty  of  water  was  brought  to  and  into 
said  city  of  San  Francisco,  and  shut  off  said  supply 
of  water  from  said  city  and  from  the  portion  of  said 
city  wherein  the  property  described  in  the  complaint 
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was  situate,  and  wherein  the  fire  by  which  said  prop- 
erty was  destroyed  had  its  origin,  and  that  by  reason 
of  the  breaking  of  said  pipes  and  the  shutting  off:  of 
the  water  the  said  Fire  Department  was  without 
water  to  play  upon  said  fires,  and  upon  said  last-men- 
tioned fire,  by  reason  whereof  said  fires  and  said  last- 
mentioned  fire  spread  throughout  said  city  and  said 
last-mentioned  fire  reached  to  said  property  of  the 
plaintiff  and  destroyed  said  property,  and  defendant 
alleges  that  said  fire  would  not  have  spread  and  said 
property  would  not  have  been  destroyed  and  said  loss 
would  not  have  resulted  if  said  water  supply  had  not 
been  cut  off  as  in  this  amended  answer  set  forth. 

Wherefore,  defendant  prays  that  plaintiff  take 
nothing  by  this  action,  and  that  defendant  have  judg- 
ment for  its,  costs  of  suit  herein. 

T.  C.  VAN  NESS, 
Attorney  for  Defendant. 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 

E.  T.  Niebling,  being  first  duly  sworn,  deposes  and 
says : That  he  is  an  officer  of  the  defendant  corpora- 
tion, namely,  the  manager  thereof,  and  that  as  such 
officer  he  is  authorized  to  verify  this  Amended  An- 
swer; that  he  has  read  the  foregoing  Amended  An- 
swer and  knows  the  contents  thereof ; that  the  same 
is  true  of  his  own  knowledge  except  as  to  the  matters 
therein  stated  on  information  or  belief,  and  that  as 
to  such  matters  he  believes  it  to  be  true. 

E.  T.  NIEBLING. 
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Subscribed  and  sworn  to  before  me  this  8th  day 
of  May,  A.  D.  1908. 

[Seal]  CEDA  de  ZALDO, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California. 

Receipt  of  a copy  of  the  within  Amended  Answer 
is  hereby  admitted  this  8th  day  of  May,  1908. 

PILLSBURY,  MADISON  & SUTRO, 
Attorneys  for  Plaintiff,  p.  W.  L.  B. 

[Endorsed]  : Filed  May  8,  1908.  Southard  Hoff- 
man, Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 


In  the  Circuit  Court  of  the  United  States,  Ninth 
Circuit,  Northern  District  of  California. 

No.  14,370. 

THE  PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

YS. 

COMMERCIAL  UNION  ASSURANCE  COM- 
PANY, LIMITED,  OF  LONDON,  ENG- 
LAND (a  Corporation), 

Defendant. 

Demurrer  to  Amended  Answer. 

Now  comes  the  plaintiff  in  the  above-entitled  ac- 
tion and  demurs  to  the  Amended  Answer  of  the  de- 
fendant, and,  as  its  ground  of  demurrer,  specifies  that 
the  said  Amended  Answer  does  not  state  facts  suffi- 
cient to  constitute  a defense. 

PILLSBURY,  MADISON  & SUTRO, 
Attorneys  for  Plaintiff. 
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Received  a copy  of  tlie  within  demurrer  this  8th 
day  of  May,  1908. 

T.  C.  VAN  NESS, 
Attorney  for  Defendant. 

[Endorsed]  : Filed  May  8,  1908.  Southard  Hoff- 
man, Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 


At  a stated  term,  to  wit,  the  March  term,  A.  D.  1908, 
of  the  Circuit  Court  of  the  United  States  of 
America,  of  the  Ninth  Judicial  Circuit,  in  and 
for  the  Northern  District  of  California,  held  at 
the  courtroom  in  the  City  and  County  of  San 
Francisco,  on  Monday,  the  11th  day  of  May,  in 
the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  eight.  Present : The  Honorable 

WILLIAM  C.  VAN  FLEET,  District  Judge. 

No.  14,370. 

PACIFIC  UNION  CLUB 
vs. 

COMMERCIAL  UNION  ASSURANCE  CO. 

Order  Sustaining  Demurrer  to  Amended  Answer, 
and  for  Entry  of  Judgment,  etc. 

Plaintiff’s  demurrer  to  the  amended  answer  herein 
came  on  this  day  to  be  heard,  and  the  same  being 
submitted  and  fully  considered,  it  is  ordered  that  said 
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demurrer  be,  and  the  same  is  hereby,  sustained  with 
leave  to  defendant  to  amend ; and  the  defendant,  by 
its  counsel,  A.  D.  Plaw,  Esq.,  declining  to  further 
amend,  it  is  thereupon  ordered  that  judgment  be  en- 
tered herein  in  favor  of  plaintiff  and  against  the  de- 
fendant in  the  sum  of  $7,250,  together  with  $889.53 
as  interest  thereon,  and  for  costs  to  be  taxed.  To 
which  ruling  on  said  demurrer  and  to  which  order  for 
judgment  the  defendant  then  and  there  duly  excepted. 
And  upon  motion  of  Mr.  Plaw  it  is  ordered  that  de- 
fendant may  have  thirty  days’  stay  of  proceedings 
herein. 


In  the  Circuit  Court  of  the  United  States,  Ninth  Ju- 
dicial Circuit,  Northern  District  of  California. 
No.  14,370. 

THE  PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

vs. 

COMMERCIAL  UNION  ASSURANCE  COM- 
PANY, LIMITED,  OE  LONDON,  ENG- 
LAND (a  Corporation), 

Defendant. 

Judgment. 

In  this  cause  the  Court  having  sustained  plaintiff’s 
demurrer  to  the  amended  answer,  and  defendant  hav- 
ing declined  to  further  amend  its  answer,  and  the 
Court  having  ordered  that  judgment  be  entered  here- 
in in  favor  of  plaintiff  in  accordance  with  the  prayer 
of  the  complaint  herein,  and  for  costs : 
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Now,  therefore,  by  virtue  of  the  law  and  by  rea- 
son of  the  premises  aforesaid,  it  is  considered  by  the 
Court  that  The  Pacific  Union  Club,  a corporation, 
plaintiff,  do  have  and  recover  of  and  from  Commer- 
cial Union  Assurance  Company,  Limited,  of  London, 
England,  a corporation,  defendant,  the  sum  of 
eight  thousand  one  hundred  thirty-nine  and  53/100 
($8,139.53)  dollars,  together  with  its  costs  in  this  be- 
half expended,  faxed  at  $26.80. 

Judgment  entered  May  11,  1908. 

SOUTHARD  HOFFMAN, 
Clerk. 

A true  copy. 

[Seal]  Attest:  SOUTHARD  HOFFMAN, 

Clerk. 

By  W.  B.  Maling, 
Deputy  Clerk. 

[Endorsed]  : Filed  May  11, 1908.  Southard  Hoff- 
man, Clerk.  By  W.  B.  Maling,  Deputy  Clerk. 


In  the  Circuit  Court  of  the  United  States , Ninth  Ju- 
dicial Circuit,  in  and  for  the  Northern  District 
of  California. 

No.  14,370. 

THE  PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

vs. 

COMMERCIAL  UNION  ASSURANCE  COM- 
PANY, LIMITED,  OF  LONDON,  ENG- 
LAND (a  Corporation), 


Defendant. 
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Certificate  to  Judgment-roll. 

I,  Southard  Hoffman,  Clerk  of  the  Circuit  Court 
of  the  United  States,  for  the  Ninth  Judicial  Circuit, 
Northern  District  of  California,  do  hereby  certify 
that  the  foregoing  papers  hereto  annexed  constitute 
the  Judgment-roll  in  the  above-entitled  action. 

Attest  my  hand  and  the  seal  of  said  Circuit  Court, 
this  11th  day  of  May,  1908. 

[Seal]  SOUTHARD  HOFFMAN, 

' • ' Clerk. 

By  W.  B.  Maling, 
Deputy  Clerk. 

[Endorsed] : Filed  May  11,  1908.  Southard  Hoff- 
man, Clerk.  By  W.  B.  Maling,  Deputy  Clerk. 


In  the  Circuit  Court  of  the  United  States,  Ninth  Cir- 
cuit, in  and  for  the  Northern  District  of  Cali- 
fornia. 

No.  14,370. 

PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

vs. 

COMMERCIAL  UNION  ASSURANCE  COM- 
PANY, LIMITED,  OF  LONDON,  ENG- 
LAND (a  Corporation), 

Defendant. 

Bill  of  Exceptions. 

Be  it  remembered  that  heretofore,  on  the  11th  day 
of  May,  1908,  the  plaintiff’s  demurrer  to  defendant’s 
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amended  answer  to  the  complaint  in  the  above-enti- 
tled action  came  on  regularly  for  hearing  before  the 
Court,  the  Honorable  W.  C.  Van  Fleet,  Judge  there- 
of, presiding,  plaintiff  being  represented  by  Alfred 
Sutro,  Esq.,  on  behalf  of  Messrs.  Pillsbury,  Madison 
& Sutro,  its  attorneys,  and  defendant  being  repre- 
sented by  A.  D.  Plaw,  Esq.,  on  behalf  of  T.  C.  Van 
Ness,  Esq.,  its  attorney;  whereupon,  and  after  argu- 
ment by  respective  counsel,  the  said  demurrer  was 
duly  submitted  to  the  Court  for  decision,  and  there- 
upon and  after  due  consideration,  the  said  Court 
made  the  f ollowing  Order : 

“Plaintiff’s  demurrer  to  the  amended  answer  here- 
in came  on  this  day  to  be  heard,  and  the  same  being 
submitted  and  fully  considered,  it  is  ordered  that  said 
demurrer  be,  and  the  same  is  hereby,  sustained  with 
leave  to  defendant  to  amend ; and  the  defendant,  by 
counsel,  A.  D.  Plaw,  Esq.,  declining  to  further  amend, 
it  is  thereupon  ordered  that  judgment  be  entered 
herein  in  favor  of  plaintiff  and  against  the  defendant 
in  the  sum  of  $7,250.00,  together  with  $889.53,  as  in- 
terest thereon,  and  for  costs  to  be  taxed.  To  which 
ruling  on  said  demurrer,  and  to  which  order  for  judg- 
ment, the  defendant  then  and  there  duly  excepted.” 
Whereupon  defendant  duly  took  and  preserved  its 
exceptions  as  noted  in  said  order. 

Correctly  engrossed  as  settled. 

PILLSBURY,  MADISON  & SUTRO, 
Attorneys  for  Plaintiff. 

T.  C.  VAN  NESS, 
Attorney  for  Defendant. 
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[Order  Settling  Bill  of  Exceptions.] 

The  foregoing  Bill  of  Exceptions  having  been  cor- 
rectly engrossed  as  settled,  and  being  now  presented 
to  the  Court  in  due  time  and  found  to  be  correct,  the 
same  is  hereby  settled,  certified  and  allowed  as  a true 
Bill  of  Exceptions  taken  upon  the  trial  of  the  issues 
of  law  herein. 

W.  C.  VAN  FLEET, 

J udge. 

Dated  June  9th,  1908. 

[Endorsed]  : Filed  June  10, 1908.  Southard  Hoff- 
man, Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 


In  the  Circuit  Court  of  the  United  States,  Ninth  Cir- 
cuit, in  and  for  the  Northern  District  of  Cali- 
fornia. 

No.  14,370. 

PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

vs. 

COMMERCIAL  UNION  ASSURANCE  COM- 
PANY, LIMITED  (a  Corporation), 

Defendant. 

Petition  for  Writ  of  Error. 

Commercial  Union  Assurance  Company,  Limited 
(a  Corporation),  the  defendant  above  named,  feeling 
itself  aggrieved  by  the  order  of  the  above-entitled 
court  sustaining  plaintiff’s  demurrer  to  defendant’s 
amended  answer  to  plaintiff’s  complaint,  and  the 
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judgment  entered  thereupon  on  the  11th  day  of  May, 
1908,  whereby  it  was  adjudged  that  the  plaintiff  have 
and  recover  from  the  defendant  the  sum  of  Eight 
Thousand  One  Hundred  and  Thirty-nine  and  53/100 
Dollars  ($8,139.53),  comes  now  by  T.  C.  Van  Ness, 
Esq.,  its  attorney,  and  petitions  said  Court  for  an 
order  allowing  it,  said  defendant,  to  prosecute  a writ 
of  error  to  the  United  States  Circuit  Court  of  Ap- 
peals in  and  for  the  Ninth  Circuit,  under  and  accord- 
ing to  the  laws  of  the  United  States  in  that  behalf 
made  and  provided,  and  also  that  an  order  be  made 
fixing  the  amount  of  a supersedeas  bond,  which  the 
defendant  shall  give,  and  furnish  upon  said  writ  of 
error,  and  that  upon  the  giving  of  said  bond  all  fur- 
ther proceedings  in  this  court  be  suspended,  stayed 
and  superseded  until  the  determination  of  said  writ 
of  error  by  the  said  United  States  Circuit  Court  of 
Appeals,  in  and  for  the  Ninth  Circuit. 

And  your  petitioner  will  ever  pray,  etc. 

Dated  this  10th  day  of  June,  1908. 

T.  C.  VAN  NESS, 

Its  Attorney. 

[Endorsed]  : Filed  June  10, 1908.  Southard  Hoff- 
man, Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 
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In  the  Circuit  Court  of  the  United  States,  Ninth  Cir- 
cuit, in  and  for  the  Northern  District  of  Cali- 
fornia. 

No.  14,370. 

PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

vs. 

COMMERCIAL  UNION  ASSURANCE  COM- 
PANY, LIMITED  (a  Corporation), 

Defendant. 

Assignment  of  Errors. 

Now  comes  Commercial  Union  Assurance  Com- 
pany, Limited  (a  corporation),  the  defendant  in  the 
above-entitled  action,  by  T.  C.  Van  Ness,  its  attorney, 
and  specifies  the  following  as  errors  upon  which  it 
will  urge  its  writ  of  error  in  the  above-entitled  action, 
to  wit : 

I. 

That  the  Circuit  Court  of  the  United  States,  Ninth 
Circuit,  in  and  for  the  Northern  District  of  Califor- 
nia, erred  in  sustaining  plaintiff’s  demurrer  to  de- 
fendant’s amended  answer. 

II. 

That  said  Court  erred  in  entering  judgment  herein 
in  favor  of  the  plaintiff  and  against  the  defendant. 

And  defendant  prays  that  the  judgment  of  said 
Circuit  Court  entered  herein  in  favor  of  the  plaintiff 
and  against  the  defendant  be  reversed  by  reason  and 
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because  of  the  errors  herein  set  forth  in  this  assign- 
ment of  errors. 

T.  C.  VAN  NESS, 

Attorney  for  Commercial  Union  Assurance  Com- 
pany, Limited,  a Corporation,  Defendant. 
[Endorsed]  : Filed  June  10, 1908.  Southard  Hoff- 
man, Clerk.  By  J.  A.  Sehaertzer,  Deputy  Clerk. 


In  the  Circuit  Court  of  the  United  States,  Ninth 
Circuit , Northern  District  of  California. 

No.  14,370. 

PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

vs. 

COMMERCIAL  UNION  ASSURANCE  COM- 
PANY, LIMITED  (a  Corporation), 

Defendant. 

Order  Allowing  Writ  of  Error,  etc. 

Upon  motion  of  T.  C.  Van  Ness,  attorney  for  the 
defendant  in  the  above-entitled  action,  and  upon  the 
filing  of  the  petition  for  writ  of  error  and  assignment 
of  errors: 

It  is  ordered  that  a writ  of  error  as  prayed  for  in 
said  petition  be  allowed,  and  that  the  amount  of  the 
supersedeas  bond  to  be  given  by  defendant  upon  said 
writ  of  error  be  and  the  same  is  hereby  fixed  at  the 
sum  of  Ten  Thousand  Dollars  ($10,000),  and  that 
upon  the  giving  of  said  bond  all  further  proceedings 
in  this  court  be  suspended,  stayed  and  superseded 
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pending  the  determination  of  said  writ  of  error  by 
the  United  States  Circuit  Court  of  Appeals  in  and 
for  the  Ninth  Circuit. 

Dated  June  10th,  1908. 

W.  C.  VAN  FLEET, 
Judge. 

[Endorsed] : Filed  June  10,  1908.  Southard 
Hoffman,  Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 


In  the  Circuit  Court  of  the  United  States,  Ninth 
Circuit,  in  and  for  the  Northern  District  of 
California. 

No.  14,370. 

PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

YS. 

COMMERCIAL  UNION  ASSURANCE  COM- 
PANY, LIMITED  (a  Corporation), 

Defendant. 

Bond  on  Writ  of  Error. 

Know  all  men  by  these  presents:  That  we,  Com- 
mercial Union  Assurance  Company,  Limited  (a  cor- 
poration), as  principal,  and  National  Surety  Com- 
pany of  New  York  (a  corporation),  as  surety,  are 
held  and  firmly  bound  unto  the  plaintiff  in  the  above- 
entitled  action  in  the  sum  of  Ten  Thousand  Dollars 
($10,000),  to  which  payment  well  and  truly  to  be 
made  we  bind  ourselves  and  each  of  us,  jointly  and 
severally,  and  our  and  each  of  our  successors,  repre- 
sentatives, and  assigns,  firmly  by  these  presents. 
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Sealed  with  our  seals  and  dated  this  10th  day  of 
June,  A.  D.  1908. 

Whereas,  the  above-named  defendant,  Commercial 
Union  Assurance  Company,  Limited  (a  corpora- 
tion), has  sued  out  a writ  of  error  in  the  United 
States  Circuit  Court  of  Appeals  in  and  for  the  Ninth 
Circuit  to  reverse  the  judgment  entered  in  the  above- 
entitled  action  in  favor  of  the  plaintiff  therein  and 
against  the  defendant  therein  for  the  sum  of  Eight 
Thousand  One  Hundred  and  Thirty-nine  and  53/100 
(8,139.53)  Dollars. 

Now,  therefore,  the  condition  of  this  obligation  is 
such,  that  if  the  above-named  Commercial  Union  As- 
surance Company,  Limited  (a  corporation),  shall 
prosecute  such  writ  of  error  to  effect,  and  answer  all 
damages  and  costs  if  it  shall  fail  to  make  good  its 
plea,  then  this  obligation  shall  be  void ; otherwise  to 
remain  in  full  force  and  virtue. 

COMMERCIAL  UNION  ASSURANCE 
COMPANY,  LIMITED,  a Corporation, 
By  T.  C.  VAN  NESS, 

Its  Attorney. 

NATIONAL  SURETY  COMPANY  OF 
NEW  YORK,  a Corporation, 

[Seal]  By  FRANK  L.  GILBERT, 

Resident  Vice-President. 

By  A.  E.  OBERG, 

Resident  Asst.  Secretary. 

Approved  this  10th  day  of  June,  1908. 

W.  C.  VAN  FLEET, 
Judge. 
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[Endorsed] : Filed  June  10,  1908.  Southard 
Hoffman,  Clerk.  By  J.  A.  Sckaertzer,  Deputy  Clerk. 


In  the  Circuit  Court  of  the  United  States,  Ninth 
Judicial  Circuit,  Northern  District  of  Cali- 
fornia. 

No.  14,370. 

PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

vs. 

COMMERCIAL  UNION  ASSURANCE  COM- 
PANY, LIMITED,  OF  LONDON,  ENGLAND 
(a  Corporation), 

Defendant. 

Clerk’s  Certificate  to  Transcript  of  Record. 

I,  Southard  Hoffman,  clerk  of  the  Circuit  Court  of 
the  United  States,  of  the  Ninth  Judicial  Circuit,  in 
and  for  the  Northern  District  of  California,  do 
hereby  certify  the  foregoing  forty-seven  (47)  pages, 
numbered  from  1 to  47,  inclusive,  to  be  a full,  true 
and  correct  copy  of  the  record  and  proceedings  in 
the  above  and  therein  entitled  cause,  as  the  same  re- 
mains of  record  and  on  file  in  the  office  of  the  Clerk 
of  said  court,  and  that  the  same  constitutes  the  re- 
turn to  the  annexed  writ  of  error. 

I further  certify  that  the  cost  of  the  foregoing  re- 
turn to  writ  of  error  is  $28.80,  that  said  amount  was 
paid  by  T.  C.  Van  Ness,  attorney  for  the  above- 
named  defendant ; and  that  the  original  writ  of  error 
and  citation  issued  in  said  cause  are  hereto  annexed. 
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In  testimony  whereof,  I have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  Circuit  Court,  this  8th 
day  of  July,  A.  D.  1908. 

[Seal]  SOUTHARD  HOFFMAN, 

Clerk  of  United  States  Circuit  Court,  Ninth  Judicial 
Circuit,  Northern  District  of  California. 


[Original  Writ  of  Error.] 

UNITED  STATES  OF  AMERICA,— ss. 

The  President  of  the  United  States,  to  the  Honorable, 
the  Judges  of  the  Circuit  Court  of  the  United 
States  for  the  Ninth  Circuit,  Northern  District 
of  California,  Greeting: 

Because,  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  of  a plea  which  is  in 
the  said  Circuit  Court,  before  you,  or  some  of  you, 
between  Commercial  Union  Assurance  Company, 
Limited,  a corporation,  plaintiff  in  error,  and  Pacific 
Union  Club,  a corporation,  defendant  in  error,  a 
manifest  error  hath  happened  to  the  great  damage 
of  the  said  plaintiff  in  error,  as  by  its  complaint  ap- 
pears. 

We,  being  willing  that  error,  if  any  hath  been, 
should  be  duly  corrected,  and  full  and  speedy  justice 
done  to  the  parties  aforesaid  in  this  behalf,  do  com- 
mand you,  if  judgment  be  therein  given,  that  then 
under  your  seal,  distinctly  and  openly,  you  send  the 
record  and  proceedings  aforesaid,  with  all  things  con- 
cerning the  same,  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  together  with  this 
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writ,  so  that  you  have  the  same  at  the  City  of  San 
Francisco,  in  the  State  of  California,  on  the  tenth 
day  of  July  next,  in  the  said  Circuit  Court  of  Ap- 
peals, to  be  then  and  there  held,  that  the  record  and 
proceedings  aforesaid  being  inspected,  the  said  Cir- 
cuit Court  of  Appeals  may  cause  further  to  be  done 
therein  to  correct  that  error,  what  of  right,  and  ac- 
cording to  the  laws  and  customs  of  the  United  States, 
should  be  done. 

Witness,  the  Honorable  MELVILLE  W.  FUL- 
LER, Chief  Justice  of  the  United  States,  the  tenth 
day  of  June,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  eight. 

[Seal]  SOUTHARD  HOFFMAN, 

Clerk  of  the  Circuit  Court  of  the  United  States,  for 
the  Ninth  Circuit,  Northern  District  of  Cali- 
fornia. 

Allowed  by 

W.  C.  VAN  FLEET,' 
Judge. 

Service  of  the  within  Writ  and  receipt  of  a copy 
thereof  is  hereby  admitted  this  10th  day  of  June, 
1908. 

PILLSBURY,  MADISON  & SUTRO, 
Attorneys  for  Def.  in  Error. 

The  answer  of  the  Judges  of  the  Circuit  Court  of 
the  United  States  of  the  Ninth  Judicial  Circuit,  in 
and  for  the  Northern  District  of  California. 

The  record  and  all  proceedings  of  the  plaint  where- 
of mention  is  within  made,  with  all  things  touching 
the  same,  we  certify  under  the  seal  of  our  said  Court, 
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to  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  within  mentioned  at  the  day  and  place 
within  contained,  in  a certain  schedule  to  this  writ 
annexed  as  within  we  are  commanded. 

By  the  Court. 

[Seal]  SOUTHARD  HOFFMAN, 

Clerk. 

[Endorsed] : No.  14,370.  Circuit  Court  of  the 
United  States,  Ninth  Circuit,  Northern  District  of 
California.  Commercial  Union  Assurance  Com- 
pany, Limited,  a Corporation,  Plaintiff  in  Error,  vs. 
Pacific  Union  Clu'b,  a Corporation,  Defendant  in  Er- 
ror. Writ  of  Error.  Filed  June  10,  1908.  South- 
ard Hoffman,  Clerk.  By  J.  A.  Schaertzer,  Deputy 
Clerk. 


[Original  Citation  on  Writ  of  Error.] 

UNITED  STATES  OF  AMERICA ss. 

The  President  of  the  United  States,  to  Pacific  Union 
Club,  a Corporation,  Greeting : 

You  are  hereby  cited  and  admonished  to  be  and  ap- 
pear at  a United  States  Circuit  Court  of  Appeals,  for 
the  Ninth  Circuit,  to  be  holden  at  the  city  of  San 
Francisco,  in  the  State  of  California,  on  the  10th  day 
of  July,  1908,  being  within  thirty  days  from  the  date 
hereof,  pursuant  to  a writ  of  error  filed  in  the  Clerk’s 
office  of  the  Circuit  Court  of  the  United  States,  for 
the  Northern  District  of  California,  wherein  Com- 
mercial Union  Assurance  Company,  Limited,  a Cor- 
poration, is  plaintiff  in  error,  and  you  are  defendant 


54  The  Commercial  Union  Assurance  Co.,  Ltd., 
in  error,  to  show  cause,  if  any  there  be,  why  the  judg- 
ment rendered  against  the  said  plaintiff  in  error,  as 
in  the  said  writ  of  error  mentioned,  should  not  be  cor- 
rected, and  why  speedy  justice  should  not  be  done  to 
the  parties  in  that  behalf. 

Witness,  the  Honorable  W.  C.  VAN  FLEET, 
United  States  District  Judge  for  the  Northern  Dis- 
trict of  California,  this  10th  day  of  June,  A.  D.  1908. 

W.  C.  VAN  FLEET, 
United  States  District  Judge. 

Service  of  the  within  Citation  by  copy,  admitted 
this  10th  day  of  June,  A.  D.  1908. 

PILLSBURY,  MADISON  & SUTRO, 
Attorneys  for  Def.  in  Error. 

[Endorsed] : No.  14,370.  In  the  Circuit  Court  of 
the  United  States  for  the  Ninth  Circuit,  Northern 
District  of  California.  Commercial  Union  Assur- 
ance Company,  Limited,  a Corporation,  Plaintiff  in 
Error,  vs.  Pacific  Union  Club,  a Corporation,  De- 
fendant in  Error.  Citation.  Filed  June  10,  1908. 
Southard  Hoffman,  Clerk.  By  J.  A.  Schaertzer, 
Deputy  Clerk. 


vs.  The  Pacific  Union  Club.  55 

[Endorsed] : No.  1618.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  The  Com- 
mercial Union  Assurance  Company,  Limited,  a Cor- 
poration, Plaintiff  in  Error,  vs.  The  Pacific  Union 
Club,  a Corporation,  Defendant  in  Error.  Tran- 
script of  Record.  Upon  Writ  of  Error  to  the  United 
States  Circuit  Court,  for  the  Northern  District  of 
California. 

Piled  July  9,  1908. 

P.  D.  MONCKTON, 
Clerk. 


NO.  1619 


UNITED  STATES  CIRCUIT  COURT  of  APPEALS 

FOR  THE  NINTH  CIRCUIT 


THE  NORWICH  UNION  FIRE  INSURANCE 
SOCIETY,  of  Norwich  and  London,  England, 

(a  Corporation), 

Plaintiff  in  Error, 


THE  PACIFIC  UNION  CLUB  (a  Corporation), 

Defendant  in  Error. 


TRANSCRIPT  OF  RECORD 


Upon  Writ  of  Error  to  the  United  States  Circuit  Court  for  the 
Northern  District  of  California. 


NO.  1019 


UNITED  STATES  CIRCUIT  COURT  of  APPEALS 

FOR  THE  NINTH  CIRCUIT 


THE  NORWICH  UNION  FIRE  INSURANCE 
SOCIETY,  of  Norwich  and  London,  England, 

(a  Corporation), 

Plaintiff  in  Error, 
vs. 

THE  PACIFIC  UNION  CLUB  (a  Corporation), 

Defendant  in  Error. 


TRANSCRIPT  OF  RECORD 


Upon  Writ  of  Error  to  the  United  States  Circuit  Court  for  the 
Northern  District  of  California. 


Bros.  Electros 


Co.  Pf 


r,  Ba: 


Sts.,  S.  F„  Cal. 


INDEX. 


[Clerk’s  Note:  Errors  or  doubtful  matters  appearing  in  the  original 
certified  record  are  printed  literally  in  italic.  When  possible,  an  omis- 
sion from  the  text  is  indicated  by  printing  in  italic  the  two  words 
between  which  the  omission  seems  to  occur.  Title-heads  inserted  by 
the  clerk  are  inclosed  within  brackets.], 
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In  the  Superior  Court  of  the  State  of  California,  in 
and  for  the  City  and  County  of  San  Francisco. 
THE  PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

vs. 

NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY, OF  NORWICH  AND  LONDON, 
ENGLAND  (a  Corporation), 

Defendant. 

Complaint  to  Recover  Ten  Thousand  Dollars  on  Fire 
Insurance  Policy. 

Plaintiff  herein  complains  of  the  above-named  de- 
fendant, and  for  cause  of  action  alleges: 

I. 

That  at  all  the  times  herein  mentioned  the  plaintiff 
was  and  now  is  a corporation  organized  and. existing 
under  the  laws  of  the  State  of  California. 

II. 

That  at  all  the  times  herein  mentioned,  the  de- 
fendant was  and  now  is  a corn  oration  organized  and 
existing  under  the  laws  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  engaged  in  the  business 
of  fire  insurance  in  the  State  of  California,  and  else- 
where. 

III. 

That  heretofore,  to  wit:  on  or  about  the  1st  day 
of  March,  1906,  the  defendant,  in  consideration 
of  the  sum  of  Forty-six  Dollars  ($46.00),  paid 
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to  it  bjr  the  plaintiff,  The  Pacific  Union  Club, 
made,  executed  and  delivered  to  the  plaintiff,  The 
Pacific  Union  Club,  at  the  City  and  County  of 
San  Francisco,  State  of  California,  its  certain 
policy  of  fire  insurance  numbered  4,494,824 ; 
that  the  said  policy  was  destroyed  by  fire  in  the 
City  and  County  of  San  Francisco,  State  of  Califor- 
nia, on  the  19th  day  of  April,  1906 ; that  the  plaintiff 
is  informed  and  believes,  and  upon  such  informa- 
tion and  belief  alleges  the  fact  to  be,  that  the  said 
policy  of  insurance  was  in  the  words  and  figures  fol- 
lowing, to  wit: 

No.  4,494,824.  $10,000.— @46^ 

NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY, OF  NORWICH  AND 
LONDON,  ENGLAND. 

IN  CONSIDERATION  of  the  stipulations  here- 
in named  and  of  Forty-six  Dollars  Premium 
DOES  INSURE  THE  PACIFIC  UNION  CLUB, 
for  the  term  of  one  year,  from  the  1st  day  of  March, 
1906,  at  noon,  to  the  1st  day  of  March,  1907,  at  noon, 
AGAINST  ALL  DIRECT  LOSS  OR  DAMAGE 
BY  FIRE  EXCEPT  AS  HEREINAFTER  PRO- 
VIDED, to  an  amount  not  exceeding  TEN  THOU- 
SAND DOLLARS,  to  the  following  described  prop- 
erty while  located  and  contained  as  described  herein, 
and  not  elsewhere,  to  wit: 
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As  per  slip  hereto  attached. 

On  the  brick  and  stone  building  known  as  THE 
PACIFIC  UNION  CLUB  BUILDING,  and  its 
foundations,  with  all  additions  and  improvements 
of  every  description  belonging  to  or  forming  a per- 
manent part  of  same  (now  existing  or  which  may 
hereafter  be  erected),  including  vaults  and  safes, 
boilers,  engines,  machinery  and  apparatus,  elevators 
and  connections,  gas  fixtures,  electric  wiring  and  all 
permanent  fixtures  for  heating,  lighting  and  ventil- 
ating, electric  bells  and  annunciators,  fire  apparatus, 
plate,  art  and  common  glass  of  all  dimensions,  dec- 
orations and  ornamental  work  on  walls  and  ceilings, 
tiling,  and  sidewalks,  situate  on  the  North  East  cor- 
ner of  Post  and  Stockton  Streets,  SAN  FRANCIS- 
CO. 

It  is  a part  of  the  consideration  of  this  policy  and 
the  basis  upon  which  the  rate  of  premium  is  fixed, 
that  the  assured  shall  maintain  insurance  upon  the 
within  described  building  to  the  extent  of  ninety 
per  cent,  of  the  actual  cash  value  thereof,  and  that 
failing  so  to  do,  the  assured  shall  be  a co-insurer  to 
the  extent  of  such  deficiency,  and  in  that  capacity, 
shall  bear  their  proportion  of  any  loss  that  may  oc- 
cur. This  clause,  however,  shall  not  apply  to  losses 
which  do  not  exceed  five  per  cent,  of  the  insurance. 

Permission  granted  to  make  alterations,  improve- 
ments and  repairs  without  prejudice  to  this  insur- 
ance. 

Other  Insurance  permitted. 

Loss,  if  any,  payable  to  San  Francisco  Savings 

Union. 
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Permission  granted  to  use  Petroleum  for  fuel  as 
at  present  arranged,  without  prejudice  to  this  insur- 
ance. 

This  slip  is  attached  to  and  hereby  made  a part 
of  Policy  No.  4,494,824,  issued  to  THE  PACIFIC 
UNION  CLUB,  BY  NORWICH  UNION  FIRE 
INSURANCE  SOCIETY. 

San  Francisco,  March  1st,  1906. 

JNO.  D.  RICHARDS, 
Special  Agent. 

This  Society  shall  not  be  liable  beyond  the  actual 
cash  value  of  the  property  at  the  time  any  loss  or 
-damage  occurs,  and  the  loss  or  damage  shall  be  as- 
certained or  estimated  according  to  such  actual  cash 
value,  with  proper  deduction  for  depreciation  how- 
ever caused,  and  shall  in  no  event  exceed  what  it 
would  , then  cost  the  insured  to  repair  or  Replace  the 
same  with  material  of  like  kind  and  quality ; said  as- 
certainment or  estimate  shall  be  made  by  the  insured 
and  this  Society,  or,  if  they  differ,  then  by  ap- 
praisers, as  hereinafter  provided;  and,  the  amount 
of  loss  or  damage  having  been  thus  determined,  the 
sum  for  which  this  Society  is  liable  pursuant  to 
this  policy  shall  be  payable  sixty  days  after  due  no- 
tice, ascertainment,  estimate,  and  satisfactory  proof 
of  the  loss  have  been  received  by  this  Society  in 
accordance  with  the  terms  of  his  policy.  It  shall  be 
optional,  however,  with  this  Society  to  take  all  or 
any  part  of  the  articles  at  such  ascertained  or  ap- 
praised value,  and  also  to  repair,  rebuild,  or  replace 
the  property  lost  or  damaged  with  other  of  like  kind 
and  quality  within  a reasonable  time  on  giving  no- 
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tice,  within  thirty  days  after  the  receipt  of  the  proof 
herein  required,  of  its  intention  so  to  do ; hut  there 
can  be  no  abandonment  to  this  Society  of  the  prop- 
erty described. 

This  entire  policy  shall  be  void  if  the  insured  has 
concealed  or  misrepresented,  in  writing,  or  other- 
wise, any  material  fact  or  circumstance  concerning 
this  insurance  or  the  subject  thereof;  or  if  the  inter- 
est of  the  insured  in  the  property  be  not  truly  stated 
herein;  or  in  case  of  any  fraud  or  false  swearing 
by  the  insured  touching  any  matter  relating  to  this 
insurance  or  the  subject  thereof,  whether  before  or 
after  a loss. 

This  entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon,  or  added  hereto,  shall 
be  void  if  the  insured  now  has  or  shall  hereafter  make 
or  procure  any  other  contract  of  insurance,  whether 
valid  or  not,  on  property  covered  in  whole  or  in  part 
by  this  policy;  or  if  the  subject  of  insurance  be  a 
manufacturing  establishment  and  it  be  operated  in 
whole  or  in  part  at  night  later  than  ten  o’clock,  or 
if  it  cease  to  be  operated  for  more  than  ten  consecu- 
tive days ; or  if  the  hazard  be  increased  by  any  means 
within  the  control  or  knowledge  of  the  insured ; or  if 
mechanics  be  employed  in  building,  altering  or  re- 
pairing the  within  described  premises  for  more  than 
fifteen  days  at  any  one  time ; or  if  the  interest  of  the 
insured  be  other  than  unconditional  and  sole  owner- 
ship ; or  if  the  subject  of  insurance  be  a building  on 
ground  not  owned  by  the  insured  in  fee  simple ; or  if 
the  subject  of  insurance  be  the  personal  property  and 
be  or  become  incumbered  by  a chattel  mortgage;  or 
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if,  with  the  knowledge  of  the  insured,  foreclosure 
proceedings  be  commenced  or  notice  given  of  sale  of 
any  property  covered  by  this  policy  by  virtue  of  any 
mortgage  or  trust  deed ; or  if  any  change,  other  than 
by  the  death  of  an  insured,  take  place  in  the  inter- 
est, title,  or  possession  of  the  subject  of  insurance 
(except  change  of  occupants  without  increase  of 
hazard)  whether  by  legal  process  or  judgment  or  by 
voluntary  act  of  the  insured,  or  otherwise ; or  if  this 
policy  be  assigned  before  a loss ; or  if  illuminating 
gas  or  vapor  be  generated  in  the  described  building 
(or  adjacent  thereto)  for  use  therein;  or  if  (any 
usage  or  custom  of  trade  or  manufacture  to  the  con- 
trary notwithstanding)  there  be  kept,  used,  or  al- 
lowed on  the  above-described  premises  benzine,  ben- 
zole, dynamite,  ether,  fireworks,  gasoline,  greek  fire, 
gunpowder  exceeding  twenty-five  pounds  in  quantity, 
naphtha,  nitro-glycerine  or  other  explosives,  phos- 
phorus, or  petroleum  or  any  of  its  products  of  greater 
inflammability  than  kerosene  oil  of  the  United  States 
standard  (which  last  may  b'e  used  for  lights  and  kept 
for  sale  according  to  law,  but  in  quantities  not  ex- 
ceeding five  barrels,  provided  it  be  drawn  and  lamps 
filled  by  daylight  or  at  a distance  not  less  than  ten 
feet  from  artificial  light) ; or  if  a building  herein 
described,  whether  intended  for  occupancy  by  owner 
or  tenant,  be  or  become  vacant  or  unoccupied  and  so 
remain  for  ten  days. 

This  Society  shall  not  be  liable  for  loss  caused 
directly  or  indirectly  by  invasion,  insurrection, 
riot,  civil  war  or  commotion,  or  military  or  usurped 
power,  or  by  order  of  any  civil  authority;  or  for 
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loss  or  damage  occasioned  by  or  through  any  vol- 
cano, earthquake,  or  hurricane,  or  other  eruption, 
convulsion  or  disturbance ; or  by  theft ; or  by  neglect 
of  the  insured  to  use  all  reasonable  means  to  save  and 
preserve  the  property  at  and  after  a fire  or  when  the 
property  is  endangered  by  fire  in  neighboring  prem- 
ises ; or  (unless  fire  ensues,  and  in  that  event,  for  the 
damage  by  fire  only)  by  explosion  of  any  kind,  or 
lightning;  but  liability  for  direct  damage  by  light- 
ning may  be  assumed  by  specific  agreement  hereon. 

If  a building  or  any  part  thereof  fall,  except  as 
the  result  of  fire,  all  insurance  by  this  policy  on  such 
building  or  its  contents  shall  immediately  cease. 

This  Society  shall  not  be  liable  for  loss  to  ac- 
counts, bills,  currency,  deeds,  evidences  of  debt, 
money,  notes,  or  securities;  nor,  unless  liability  is 
specifically  assumed  hereon,  for  loss  to  awnings,  bul- 
lion, casts,  curiosities,  drawings,  dies,  implements, 
jewels,  manuscripts,  medals,  models,  patterns,  pic- 
tures, scientific  apparatus,  signs,  store  or  office  furni- 
ture or  fixtures,  sculpture,  tools,  or  property  held  on 
storage  or  for  repairs ; nor,  beyond  the  actual  value 
destroyed  by  fire,  for  loss  occasioned  by  ordinance 
or  law  regulating  construction  or  repair  of  build- 
ings, or  by  interruption  of  business,  manufacturing 
processes,  or  otherwise ; nor  for  any  greater  propor- 
tion of  the  value  of  plate  glass,  frescoes,  and  decora- 
tions than  that  which  this  policy  shall  bear  to  the 
whole  insurance  on  the  building  described. 

If  an  application,  survey,  plan,  or  description  of 
property  be  referred  to  in  this  policy,  it  shall  be  a 
part  of  this  contract  and  a warranty  by  the  insured. 


8 The  Norwich  Union  Fire  Insurance  Society 

In  any  matter  relating  to  this  insurance  no  per- 
son, unless  duly  authorized  in  writing,  shall  he 
deemed  the  agent  of  this  Society. 

This  policy  may  by  a renewal  be  continued  under 
the  original  stipulations,  in  consideration  of  pre- 
mium for  the  renewed  term,  provided  that  any  in- 
crease of  hazard  must  be  made  known  to  this  Society 
at  the  time  of  renewal  of  this  policy  shall  be  void. 

This  policy  shall  be  canceled  at  any  time  at  the  re- 
quest of  the  insured;  or  by  the  Society  by  giving 
five  days’  notice  of  such  cancellation.  If  this  policy 
shall  be  canceled  as  hereinbefore  provided,  or  be- 
come void  or  cease,  the  premium  having  been  actu- 
ally paid,  the  unearned  portion  shall  be  returned  on 
surrender  of  this  policy  or  last  renewal,  this  Society 
retaining  the  customary  short  rate ; except  that  when 
this  policy  is  canceled  by  this  Society  by  given  notice 
it  shall  retain  only  the  pro  rata  premium. 

If,  with  the  consent  of  this  Society,  an  interest 
under  this  policy  shall  exist  in  favor  of  a mortgagee 
or  of  any  person  or  corporation  having  an  interest 
in  the  subject  of  insurance  other  than  the  interest  of 
the  insured  as  described  herein,  the  conditions  here- 
inbefore contained  shall  apply  in  the  manner  ex- 
pressed in  such  provisions  and  conditions  of  insur- 
ance relating  to  such  interest  as  shall  be  written  upon, 
attached,  or  appended  hereto. 

If  property  covered  by  this  policy  is  so  endan- 
gered by  fire  as  to  require  removal  to  a place  of 
safety,  and  is  so  removed,  that  part  of  this  policy 
in  excess  of  its  proportion  of  any  loss  and  of  the 
value  of  property  remaining  in  the  original  location 
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shall,  for  the  ensuing  five  days  only,  cover  the  prop- 
erty so  removed  in  the  new  location ; if'  removed  to 
more  than  one  location,  such  excess  of  this  policy 
shall  cover  therein  for  such  five  days  in  the  propor- 
tion that  the  value  in  any  one  such  new  location  hears 
to  the  value  in  all  such  new  locations;  hut  this  So- 
ciety shall  not,  in  any  case  of  removal,  whether  to 
one  or  more  locations,  he  liable  beyond  the  propor- 
tion that  the  amount  hereby  insured  shall  bear  to 
the  total  insurance  on  the  whole  property  at  the  time 
of  fire,  whether  the  same  cover  in  new  location  or 
not. 

If  fire  occur  the  insured  shall  give  immediate  no- 
tice of  any  loss  thereby  in  writing  to  this  Society, 
protect  the  property  from  further  damage,  forth- 
with separate  the  damaged  and  undamaged  personal 
property,  put  it  in  the  best  possible  order,  make  a 
complete  inventory  of  the  same,  stating  the  quantity 
and  cost  of  each  article  and  the  amount  claimed 
thereon ; and  within  sixty  days  after  the  fire,  unless 
such  time  is  extended  in  writing  by  this  Society, 
shall,  render  a statement  to  this  Society,  signed  and 
sworn  to  by  said  insured,  stating  the  knowledge  and 
belief  of  the  insured  as  to  the  time  and  origin  of  the 
fire ; the  interest  of  the  insured  and  of  all  others  in 
the  property;  the  cash  value  of  each  item  thereof 
and  the  amount  of  loss  thereon;  all  incumbrances 
thereon;  all  other  insurance,  whether  valid  or  not, 
covering  any  of  the  said  property ; and  a copy  of 
all  the  descriptions  and  schedules  in  all  policies;  any 
changes  in  the  title,  use,  occupation,  location,  posses- 
sion, or  exposures  of  said  property  since  the  issuing 
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of  this  policy;  by  whom  and  for  what  purpose  any 
building  herein  described  and  the  several  parts 
thereof  were  occupied  at  the  time  of  the  fire;  and 
shall  furnish,  if  required,  verified  plans  and  specifi- 
cations of  any  building,  fixtures,  or  machinery  de- 
stroyed or  damaged ; and  shall  also,  if  required,  fur- 
nish a certificate  of  the  magistrate  or  notary  public 
(not  interested  in  the  claim  as  a creditor  or  other- 
wise, nor  related  to  the  insured)  living  nearest  the 
place  of  fire,  stating  that  he  has  examined  the  cir- 
cumstances and  believes  the  insured  has  honestly 
sustained  loss  to  the  amount  that  such  magistrate  or 
notary  public  shall  certify. 

The  insured,  as  often  as  required,  shall  exhibit  to 
any  person  designated  by  this  Society  all  that  re- 
mains of  any  property  herein  described,  and  submit 
to  examinations  under  oath  by  any  person  named  by 
this  Society,  and  subscribe  the  same;  and,  as  often 
as  required,  shall  produce  for  examination  all  books 
of  account,  bills,  invoices,  and  other  vouchers,  or 
certified  copies  thereof  if  originals  be  lost,  at  such 
reasonable  place  as  may  be  designated  by  this  So- 
ciety or  its  representative,  and  shall  permit  extracts 
and  copies  thereof  to  be  made. 

In  the  event  of  disagreement  as  to  the  amount  of 
loss  the  same  shall,  as  above  provided,  be  ascertained 
by  two  competent  and  disinterested  appraisers,  the 
insured  and  this  Society  each  selecting  one,  and  the 
two  so  chosen  shall  first  select  a competent  and  dis- 
interested umpire ; the  appraisers  together  shall  then 
estimate  and  appraise  the  loss,  stating  separately 
sound  value  and  damage,  and,  failing  to  agree,  shall 
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submit  their  differences  to  the  umpire;  and  the 
award  in  writing  of  any  two  shall  determine  the 
amount  of  such  loss;  the  parties  thereto  shall  pay 
the  appraiser  respectively  selected  by  them  and  shall 
bear  equally  the  expense  of  the  appraisal  and  um- 
pire. 

This  Society  shall  not  be  held  to  have  waived  any 
provision  or  condition  of  this  policy  or  any  forfeit- 
ure thereof  by  any  requirement,  act,  or  proceeding 
on  its  part  relating  to  the  appraisal  or  to  any  exami- 
nation herein  provided  for;  and  the  loss  shall  not 
become  payable  until  sixty  days  after  the  notice,  as- 
certainment, estimate,  and  satisfactory  proof  of  the 
loss  herein  required  have  been  received  by  this  So- 
ciety, including  an  award  by  appraisers  when  ap- 
praisal has  been  required. 

This  Society  shall  not  be  liable  under  this  policy 
for  a greater  proportion  of  any  loss  on  the  described 
property,  or  for  loss  by  and  expense  of  removal  from 
premises  endangered  by  fire,  than  the  amount  hereby 
insured  shall  bear  to  the  whole  insurance,  whether 
valid  or  not,  or  by  solvent  or  insolvent  insurers,  cov- 
ering such  property,  and  the  extent  of  the  applica- 
tion of  the  insurance  under  this  policy  or  of  the  con- 
tribution to  be  made  by  this  Society  in  case  of  loss 
may  be  provided  for  by  agreement  or  condition 
written  hereon  or  attached  or  appended  hereto.  Lia- 
bility for  reinsurance  shall  be  as  specifically  agreed 
hereon. 

If  this  Society  shall  claim  that  the  fire  was  caused 
by  the  act  or  neglect  of  any  person  or  corporation, 
private  or  municipal,  this  Society  shall,  on  pay- 
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ment  of  the  loss,  be  subrogated  to  the  extent  of  such 
payment  to  all  right  of  recovery  by  the  insured  for 
the  loss  resulting  therefrom,  and  such  right  shall 
be  assigned  to  this  Society  by  the  insured  on  receiv- 
ing such  payment. 

No  suit  or  action  on  this  policy,  for  the  recovery 
of  any  claim,  shall  be  sustainable  in  any  court  of  law 
or  equity  until  after  full  compliance  by  the  insured 
with  all  the  foregoing  requirements,  nor  unless  com- 
menced within  twelve  months  next  after  the  fire. 

Wherever  in  this  policy  the  word  “insured”  oc- 
curs, it  shall  be  held  to  include  the  legal  representa- 
tive of  the  insured,  and  whenever  the  word  “loss” 
occurs,  it  shall  be  deemed  the  equivalent  of  “loss  or 
damage.” 

If  this  policy  be  made  by  a mutual  or  other  com- 
pany having  special  regulations  lawfully  applicable 
to  its  organizations,  membership,  policies  or  con- 
tracts of  insurance,  such  regulations  shall  apply  to 
and  form  a part  of  this  policy  as  the  same  may  be 
written  or  printed  upon,  attached,  or  appended 
hereto. 

This  policy  is  made  and  accepted  subject  to  the 
foregoing  stipulations  and  conditions,  together  with 
such  other  provisions,  agreements,  or  conditions  as 
may  be  indorsed  hereon  or  added  hereto,  and  no  offi- 
cer, agent,  or  other  representative  of  this  Society 
shall  have  power  to  waive  any  provision  or  condi- 
tion of  this  policy  except  such  as  by  the  terms  of 
this  policy  may  be  the  subject  of  agreement  indorsed 
hereon  or  added  hereto,  and  as  to  such  provisions 
and  conditions  no  officer,  agent  or  representative 
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shall  have  such  power  or  be  deemed  or  held  to  have 
waived  such  provisions  or  conditions  unless  such 
waiver,  if  any,  shall  be  written  upon  or  attached 
hereto,  nor  shall  any  privilege  or  permission  affect- 
ing the  insurance  under  this  policy  exist  or  be 
claimed  by  the  insured  unless  so  written  or  attached. 

THIS  POLICY  SHALL  HOT  BE  VALID 
UNTIL  COUNTEESIGNED  BY  THE  DULY 
AUTHOEIZED  AGENT  OE  THE  SAID  NOR- 
WICH UNION  EIRE  INSURANCE  SOCIETY, 
AT  SAN  ERANCISCO,  CAL. 

IN  WITNESS  WHEREOE,  the  Norwich  Union 
Eire  Insurance  Society  (a  Society  established  under 
the  Laws  of  the  Kingdom  of  Great  Britain  and  Ire- 
land, pursuant  to  which  said  Society  has  provided 
that  the  Capital  Stock,  Eunds  and  Property  of  the 
Society  shall  alone  be  liable  to  answer  and  make  good 
all  demands  under  or  by  virtue  of  this  Policy)  has 
executed  and  attested  these  presents  this  1st  day  of 
March,  1906. 

THE  NORWICH  UNION  EIRE  INSUR- 
ANCE SOCIETY, 

By  their  Attorney,  W.  IT.  LOWDEN, 
Manager  for  Pacific  Coast  Department. 

Countersigned— JNO.  D.  RICHARDS, 

Special  Agent. 

IV. 

That  in  and  by  said  policy  of  insurance  the  de- 
fendant insured  the  plaintiff  for  the  term  set  forth 
in  said  policy  to  an  amount  not  exceeding  said  sum 
of  $10,000,  against  direct  loss  or  damage  by  fire  to 
the  property  described  in  said  policy;  that  the  loss, 
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if  any,  by  the  terms  of  said  policy,  was  made  pay- 
able to  the  San  Francisco  Savings  Union,  and  that 
the  said  San  Francisco  Savings  Union,  by  a writing 
executed  by  it  on  or  about  the  2d  day  of  April,  1907, 
waived  any  and  all  claims  under  said  policy. 

Y. 

That  on  the  19th  day  of  April,  1906,  the  actual  cash 
value  of  the  said  property  of  the  plaintiff  insured  as 
herein  alleged  by  the  defendant  was  $318,245.91; 
that  on  said  19th  day  of  April,  1906,  the  larger  por- 
tion of  the  said  property  of  the  plaintiff,  insured  by 
the  defendant  as  herein  alleged,  was  destroyed  by 
fire,  the  portion  of  said  property  so  destroyed  being 
of  the  actual  cash  value  of  $306,333.30. 

VI. 

That  at  the  time  of  the  issuance  of  said  policy,  the 
plaintiff  was  the  sole,  exclusive  and  unconditional 
owner  of  the  property  described  in  said  policy,  and 
that  said  plaintiff  continued  to  be  such  owner  at  all 
times 'up  to  and  including  the  destruction  by  fire  of 
said  property  as  hereinbefore  alleged;  that  the  di- 
rect loss  or  damage  to  plaintiff  by  reason  of  the  de- 
struction of  said  property  was  and  is  the  sum  of 
$306,333.30,  which  said  sum  of  $306,333.30  was  the 
actual  cash  value  of  said  property  which  was  de- 
stroyed by  fire  as  herein  alleged,  at  the  time  the  same 
was  destroyed  as  herein  alleged,  with  a proper  de- 
duction for  depreciation,  and  which  said  sum  of 
$306,333.30  did  not  exceed  the  cost  to  plaintiff  of  re- 
placing the  said  property  with  property  of  like  kind 
and  quality  at  the  time  of  the  said  destruction  of 
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said  property ; that  the  total  insurance  on  said  prop- 
erty at  the  time  of  its  said  destruction  was  $280,250. 

VII. 

That  there  has  been  no  disagreement  between  plain- 
tiff and  defendant  as  to  the  amount  of  the  loss  suf- 
fered by  plaintiff  by  reason  of  the  destruction  of 
said  property,  but  the  defendant  has  refused  to  pay 
to  the  plaintiff  the  said  sum  of  $10,000. 

VIII. 

That  the  plaintiff  has  duly  kept  and  performed  all 
of  the  terms  and  conditions  of  said  policy  on  its  part 
to  be  kept  and  performed;  that  after  said  fire  the 
plaintiff  gave  immediate  notice  in  writing  to  said  de- 
fendant of  the  loss  to  said  property  by  fire  as  afore- 
said, and  that  a proof  of  loss  in  accordance  with  the 
terms  of  said  policy  was  delivered  by  the  plaintiff  to 
the  defendant,  on  or  about  the  10th  day  of  June,  1906. 

Villa. 

That  at  all  the  times  herein  mentioned,  the  insured 
property,  until  its  said  destruction,  was  located  and 
contained  as  in  said  policy  described. 

IX. 

That  neither  the  whole  nor  any  part  of  said  sum 
of  $10,000  has  been  paid  to  the  plaintiff. 

Wherefore,  plaintiff  prays  judgment  against  the 
defendant  in  the  sum  of  Ten  Thousand  Dollars 
($10,000),  with  interest  thereon  at  the  rate  of  seven 
per  cent  per  annum,  from  the  10th  day  of  August, 
1906,  and  for  its  costs  of  suit. 

PILLSBURY,  MADISON  & SIJTRO, 
Attorneys  for  Plaintiff. 
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State  of  California, 

Citjr  and  County  of  San  Francisco, — ss. 

Edgar  J.  Depue,  being  first  duly  sworn,  deposes 
and  saj^s : That  he  is  an  officer,  to  wit : the  President 
of  The  Pacific  Union  Club,  a corporation,  the  plain- 
tiff in  the  above-entitled  action ; that  he  has  read  the 
foregoing  complaint  and  knows  the  contents  there- 
of, and  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  which  are  therein  stated  on 
information  or  belief,  and  as  to  those  matters  that 
he  believes  it  to  be  true. 

EDGAR  J.  DEPUE. 

Subscribed  and  sworn  to  before  me  this  4 day  of 
April,  A.  D.  1907. 

[Seal]  CEDA  de  ZALDO, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed] : Filed  Apr.  25,  1907.  H.  I.  Mul- 
crevy,  Clerk.  By  H.  I.  Porter,  Deputy  Clerk. 


In  the  Superior  Court  of  the  State  of  California  in 
and  for  the  City  and  County  of  San  Francisco. 
THE  PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

vs. 

NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY etc.  (a  Corporation), 

Defendant. 
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Action  brought  in  the  Superior  Court  of  the  State 
of  California  in  and  for  the  City  and  County 
of  San  Francisco,  and  the  Complaint  filed  in 
the  office  of  the  County  Clerk  of  said  City  and 
County. 

PILLSBURY,  MADISON  & SUTRO, 
Kohl  Building,  San  Francisco, 

Attorneys  for  Plaintiff. 

Summons. 

The  People  of  the  State  of  California  Send  Greeting 
to  Norwich  Union  Fire  Insurance  Society,  of 
Norwich  and  London,  England,  a Corporation, 
Defendant. 

You  are  hereby  directed  to  appear  and  answer  the 
complaint  in  an  action  entitled  as  above  brought 
against  you  in  the  Superior  Court,  of  the  City  and 
County  of  San  Francisco,  State  of  California,  within 
ten  days  after  the  service  on  you  of  this  summons — if 
served  within  this  City  and  County ; or  within  thirty 
days  if  served  elsewhere. 

And  you  are  hereby  notified  that  unless  you  ap- 
pear and  answer  as  above  required,  the  said  plain- 
tiff will  take  judgment  for  any  money  or  damages 
demanded  in  the  complaint  as  arising  upon  con- 
tract, or  will  apply  to  the  Court  for  any  other  relief 
demanded  in  the  complaint. 
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Given  under  my  hand  and  the  seal  of  the  Superior 
Court  at  the  City  and  County  of  San  Francisco,  State 
of  California,  this  5th  day  of  April,  A.  D.  1907. 
[Seal]  H.  I.  MULCREVY, 

Clerk. 

By  L.  J.  Welch, 
Deputy  Clerk. 


In  the  Superior  Court  in  and  for  the  City  and  County 
of  San  Francisco,  State  of  California. 

No.  7783. 

THE  PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

vs. 

NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY, OF  NORWICH  AND  LONDON, 
ENGLAND  (a  Corporation), 

Defendant. 

Petition  for  Removal  of  Cause  to  United  States  Cir 
cuit  Court,  Ninth  Circuit,  in  and  for  the  North- 
ern District  of  California,  on  the  Ground  of 
Diverse  Citizenship. 

To  the  Honorable,  the  Superior  Court,  in  and  for 
the  City  and  County  of  San  Francisco: 

Your  petitioner  respectfully  shows  to  this  Honor- 
able Court  that  it  is  the  defendant  in  the  above-en- 
titled suit ; that  said  suit  was  heretofore  brought  by 
the  said  plaintiff  in  this  Court;  that  summons  was 
issued  therein  and  served  with  a copy  of  the  com- 
plaint upon  j^our  petitioner  within  ten  days  last 


19 
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past ; that  the  time  has  not  elapsed  wherein  your  peti- 
tioner is  allowed,  under  the  practice  and  laws  of  the 
State  of  California  and  rules  of  this  court,  to  appear, 
plead,  demur  or  answer  to  said  complaint;  that  the 
said  plaintiff  was  at  the  time  of  the  commencement 
of  the  said  suit,  and  still  is,  a citizen  of  and  a cor- 
poration organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  California,  and  a resident 
of  the  Northern  District  of  said  State  of  California ; 
and  that  your  petitioner  then  was,  and  still  is,  a cit- 
izen of,  and  a corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  and  a resident 
of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
and  a nonresident  of  the  State  of  California. 

Your  petitioner  further  represents  that  the  said 
action,  above-entitled,  was  brought  at  common  law 
by  the  said  plaintiff  for  the  purpose  of  recovering 
more  than  the  sum  of  Two  Thousand  (2,000)  Dollars, 
which  the  plaintiff  alleges  is  owed  to  it  by  the  defend- 
ant by  virtue  of  the  alleged  nonperformance  on  the 
part  of  the  defendant  of  its  certain  contract  of  in- 
surance made  with  the  plaintiff,  insuring  plaintiff’s 
interest  in  certain  property  in  the  city  and  county  of 
San  Francisco,  State  of  California,  against  loss  by 
fire,  which  said  complaint  alleges  was  destroyed  by 
fire,  whereby  said  alleged  liability  of  the  defendant 
to  the  plaintiff  arose ; that  your  petitioner  denies  said 
alleged  liability  and  disputes  said  claim ; and  that  the 
matter  in  dispute  in  said  action  exceeds  the  sum  and 
value  of  Two  Thousand  (2,000)  Dollars,  exclusive  of 
interest  and  costs. 
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Your  petitioner  further  shows  that  it  has  herewith 
filed  its  demurrer  in  said  action  and  offers  herewith 
its  bond  with  good  and  sufficient  security  as  required 
by  section  3 of  the  Act  of  Congress  of  March  3d, 
1887 ; that  it  will,  on  or  before  the  first  day  of  the 
next  ensuing  session  of  the  United  States  Circuit 
Court,  Ninth  Circuit,  in  and  for  the  Northern  Dis- 
trict of  California,  enter  and  file  therein  a transcript 
of  the  record  of  this  action  and  for  the  payment  of 
all  costs  which  may  be  awarded  by  said  Court,  if  the 
said  Circuit  Court  shall  hold  that  this  suit  was 
wrongfully  or  improperly  removed  thereto ; and  that 
your  petitioner  desires  to  remove  said  cause  into  the 
Circuit  Court  of  the  United  States,  Ninth  Circuit,  in 
and  for  the  Northern  District  of  California  pursuant 
to  said  statute. 

Your  petitioner  therefore  prays  that  this  petition 
and  said  bond  may  be  accepted  by  this  Court,  and 
that  the  said  suit  may  be  moved  into  the  next  Circuit 
Court  of  the  United  States,  Ninth  Circuit,  in  and 
for  the  Northern  District  of  California,  pursuant  to 
said  statute  in  said  case  made  and  provided;  that  a 
transcript  of  the  record  herein  be  directed  to  be 
made  as  provided  by  law,  and  that  no  further  pro- 
ceeding be  had  therein  in  this  court. 

And  your  petitioner  will  ever  pray. 

T.  C.  VAN  NESS, 
Attorney  for  Petitioner. 
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State  of  California, 

City  and  County  of  San  Francisco, — ss. 

W.  H.  Lowden,  being  first  duly  sworn,  deposes  and 
says : That  be  is  an  officer  of  tbe  defendant  corpora- 
tion, namely,  tbe  Manager  thereof,  and  that  as  such 
officer  be  is  authorized  to  verify  this  petition;  that 
he  has  read  the  foregoing  petition  and  knows  the 
contents  thereof,  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  therein  stated 
on  information  or  belief,  and  that  as  to  such  matters 
he  believes  it  to  be  true. 

W.  H.  LOWDEN. 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  April,  1907. 

[Seal]  CEDA  de  ZALDO, 

Notary  Public,  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

Receipt  of  a copy  of  the  within  petition,  etc.,  is 
hereby  admitted  this  24th  day  of  April,  1907. 

PILLSBURY,  MADISON  & STJTRO, 
Attorneys  for  Plff. 

[Endorsed]  : Filed  Apr.  24,  1907.  H.  I.  Mul- 
crevy,  Clerk.  By  Jas.  P.  Kane,  Deputy  Clerk. 
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In  the  Superior  Court  in  and  for  the  City  and  County 
of  San  Francisco , State  of  California. 

No.  7783.  Dept.  No. 

THE  PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

VS. 

NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY, OF  NORWICH  AND  LONDON, 
ENGLAND  (a  Corporation), 

Defendant. 

Demurrer  [to  Complaint]. 

Now  comes  the  defendant  above  named,  and  de- 
murring unto  the  complaint  of  plaintiff  on  file  herein, 
as  ground  of  demurrer,  specifies : 

I. 

That  said  complaint  does  not  state  facts  sufficient 
to  constitute  a cause  of  action. 

Wherefore,  defendant  prays  to  be  hence  dismissed 
with  its  costs  of  suit  herein. 

T.  C.  VAN  NESS, 
Attorney  for  Defendant. 

Receipt  of  a copy  of  the  within  demurrer  is  hereby 
admitted  this  24th  day  of  April,  1907. 

PILLSBURY,  MADISON  & SUTRO, 
Attorneys  for  Plff. 

[Endorsed] : Filed  Apr.  24,  1907.  H.  I.  Mul- 
crevy,  Clerk.  By  Jas.  P.  Kane,  Deputy  Clerk. 
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Bond  on  Removal. 

Know  all  men  by  these  presents : That  the 
Norwich  Union  Fire  Insurance  Society,  of  Nor- 
wich and  London,  England,  a corporation,  as 
principal,  and  the  National  Surety  Company,  a 
corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  New 
York,  for  the  purpose  of  becoming  a surety  on 
bonds  required  by  law,  as  surety,  the  parties  of 
the  first  part,  are  held  and  firmly  bound  unto  The 
Pacific  Union  Club,  a corporation,  the  party  of 
the  second  part,  in  the  penal  sum  of  Five  Hundred 
(500)  Dollars,  gold  coin  of  the  United  States,  for  the 
payment  whereof,  well  and  truly  to  be  made  unto  the 
said  party  of  the  second  part,  its  successors  and  as- 
signs, we  bind  ourselves,  our  heirs,  representatives 
and  assigns,  jointly  and  severally,  by  these  presents; 

Nevertheless,  upon  these  conditions:  That  the  said 
principal  having  petitioned  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  State  of  Califor- 
nia, for  the  removal  of  a certain  cause  therein  pend- 
ing, wherein  the  said  party  of  the  second  part  is 
plaintiff,  and  the  said  principal  is  defendant,  to  the 
Circuit  Court  of  the  United  -States},  Ninth  Circuit, 
in  and  for  the  Northern  District  of  California : 

Now,  if  the  said  principal  shall  enter  in  the  said 
court  of  the  United  States  on  the  first  day  of  its  next 
session  a copy  of  the  record  in  said  suit,  and  shall 
well  and  truly  pay  all  costs  that  may  be  awarded  by 
the  said  Circuit  Court  of  the  United  States,  if  such 
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Court  shall  hold  that  such  suit  was  wrongfully  or 
improperly  removed  thereto,  then  this  obligation 
shall  be  void ; otherwise  it  shall  remain  in  full  force 
and  virtue. 

In  witness  whereof,  we  have  hereunto  affixed  our 
hands  tills  24th  day  of  April,  A.  D.  1907. 

NORWICH  UNION  FIRE  INSURANCE 
SOCIETY,  OF  NORWICH  AND  LON- 
DON, ENGLAND,  a Corporation, 

By  W.  H.  LOWDEN, 
Manager. 

NATIONAL  SURETY  COMPANY, 
FRANK  L.  GILBERT, 
Resident  Vice-President. 

A.  E.  OBERG, 
Resident  Assistant  Secretary. 
[Endorsed] : Filed  April  24,  1907.  H.  I.  Mul- 
crevy,  Clerk.  By  Jas.  P.  Kane,  Deputy  Clerk. 


In  the  Superior  Court  in  and  for  the  City  and  County 
of  San  Francisco,  State  of  California. 

No.  7783.  Dept. 

THE  PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

vs. 

NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY, OF  NORWICH  AND  LONDON, 
ENGLAND  (a  Corporation), 

Defendant. 
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Order  for  Removal. 

It  appearing  that  the  defendant  has  filed  its  peti- 
tion for  removal  of  this  cause  to  the  United  States 
Circuit  Court,  Ninth  Circuit,  in  and  for  the  North- 
ern District  of  California,  in  accordance  with  the  law 
therefor  provided,  and  that  defendant  has  filed  its 
bond  duly  conditioned  with  good  and  sufficient  surety 
as  provided  by  law,  and  it  appearing  to  the  Court 
that  this  is  a proper  cause  for  removal  to  said  Circuit 
Court, 

Now,  therefore,  it  is  hereby  ordered,  adjudged,  and 
decreed  that  the  said  petition  and  bond  is  hereby  ac- 
cepted, and  that  this  cause  be,  and  it  is  hereby,  re- 
moved to  the  United  States  Circuit  Court,  Ninth  Cir- 
cuit, in  and  for  the  Northern  District  of  California, 
and  the  clerk  is  hereby  directed  to  make  up  a copy 
of  the  record  in  said  cause  for  transmission  to  said 
court  forthwith. 

Done  in  open  court  this  24th  day  of  April,  1907. 

JOHN  HUNT, 
Judge. 

[Endorsed] : Filed  Apr.  24,  1907.  H.  I.  Mul- 
crevy,  Clerk.  By  Jas.  P.  Kane,  Deputy  Clerk. 

County  Clerk. 

City  and  County  of  San  Francisco, 

State  of  California, — ss. 

I,  H.  I.  Mulcrevy,  County  Clerk  of  the  City  and 
County  of  San  Francisco,  State  of  California,  and 
ex-officio  Clerk  of  the  Superior  Court,  in  and  for 
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said  City  and  County,  hereby  certify  the  foregoing  to 
be  a full,  true  and  correct  Copy  of  the  Original  Rec- 
ord In  re  #7783,  Pacific  Union  Club  vs.  Norwich 
Union  Fire  Ins.  Society,  etc.,  in  the  above-entitled 
cause,  on  file  in  my  office  on  the  29th  day  of  May,  A. 
D.  1907. 

Attest  my  hand  and  seal  of  said  court,  this  29th  day 
of  May,  1907. 

[Seal]  H.  I.  MULCREYY, 

Clerk. 

By  Jas.  P.  Kane, 
Deputy  Clerk. 

[Endorsed]:  Filed  Jul.  5,  1907.  Southard  Hoff- 
man, Clerk.  By  W.  B.  Maling,  Deputy  Clerk. 


[Order  Permitting  Complaint  to  be  Amended  and 
Overruling  Demurrer,  etc.] 

At  a stated  term,  to  wit,  the  July  term,  A.  D.  1907, 
of  the  Circuit  Court  of  the  United  States  of 
America,  of  the  Ninth  Judicial  Circuit,  in  and 
for  the  Northern  District  of  California,  held  at 
the  courtroom  in  the  City  and  County  of  San 
Francisco,  on  Monday,  the  eighth  day  of  July,  in 
the  year  of  our  Lord  one  thousand  nine  hundred 
and  seven.  Present:  The  Honorable  WILL- 
IAM C.  VAN  FLEET,  District  Judge. 

No.  14,339. 

THE  PACIFIC  UNION  CLUB 
vs. 

In  OR  V’,  1CH  FIRE  INS.  SOCY. 


vs.  The  Pacific  Union  Club. 
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ORDER  OVERRULING  DEMURRER,  ETC. 

Upon  motion  of  Alfred  Sutro,  Esq.,  attorney  for 
plaintiff,  and  in  accordance  with  the  stipulation  of 
counsel  this  day  filed  herein,  it  is  ordered  that  the 
complaint  herein  be  amended  upon  the  face  thereof. 
It  is  further  ordered  that  the  demurrer  herein  be, 
and  the  same  hereby  is,  overruled,  with  leave  to  the 
defendant  to  answer  herein  within  sixty  days. 


In  the  Circuit  Court  of  the  United  States , Ninth 
Circuit , Northern  District  of  California. 

No.  14,339. 

THE  PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

vs. 

NORWICH  UNION  EIRE  INSURANCE  SO- 
CIETY, OE  NORWICH  AND  LONDON, 
ENGLAND  (a  Corporation), 

Defendant.’ 

Answer. 

Now  comes  the  defendant,  and  answering  unto 
the  complaint  of  plaintiff,  admits,  denies  and  alleges 
as  follows: 

Defendant  says  that  it  has  no  information  or  be- 
lief upon  the  subject  sufficient  to  enable  it  to  answer 
the  allegation  of  the  complaint  that  at  the  time  of 
the  issuance  of  the  policy  in  this  action  sued  upon 
the  insured  under  said  policy  was,  as  alleged  in  the 
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complaint,  or  otherwise,  or  at  all,  interested  in,  or 
the  owner  of,  the  property  mentioned  in  the  com- 
plaint and  in  said  policy,  and  for  that  reason  and 
upon  that  ground  denies  that  at  said  time,  or  at  any 
time,  said  insured  was,  as  alleged  in  the  complaint, 
or  otherwise,  or  at  all,  interested  in,  or  the  owner 
of,  said  property,  or  had  any  interest,  or  ownership, 
in  said  property. 

Defendant  denies  that  defendant  did  insure  said 
insured,  or  did  undertake  to  make  good  to  said  in- 
sured such  direct  loss  or  damage  as  said  insured 
might  suffer  by  or  from  fire  to  the  property  in  the 
policy  and  complaint  described  except  as  in  and  un- 
der the  terms  and  conditions  of  the  policy  sued  on, 
and  in  that  behalf  defendant  alleges  that  in  and  by 
said  policy  it  was  provided  by  and  between  said  in- 
sured and  defendant,  and  was  stipulated  and  agreed, 
that  defendant  should  not  be  liable  under  said  pol- 
icy for  any  greater  proportion  of  such  loss  than  the 
amount  insured  under  said  policy  should  bear  to  the 
whple  insurance  thereon,  whether  valid  or  not,  and 
defendant  alleges  that  if  liable  at  all  to  plaintiff,  it 
is  liable  for  only  such  portion  of  the  loss  suffered 
by  the  insured  under  said  policy  as  the  insurance 
by  it  written  under  said  policy  bore  and  bears  to  the 
whole  insurance  upon  said  property. 

And  defendant  says  that  it  has  no  information  or 
belief  upon  the  subject  sufficient  to  enable  it  to  an- 
swer the  allegation  of  the  complaint  that  at  the  time 
of  the  fire  alleged  in  the  complaint,  or  as  alleged  in 
the  complaint,  the  insured  under  said  policy  was  in- 
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terested  in,  or  the  owner  of,  said  property ; and  for 
that  reason  and  upon  that  ground  denies  that  at  said 
time,  or  at  any  time,  said  insured  was,  as  alleged  in 
the  complaint,  or  otherwise,  or  at  all,  interested  in, 
or  the  owner  of,  said  property,  or  had  any  interest 
in,  or  ownership  of,  said  property. 

And  defendant  says  that  it  has  no  information  or 
belief  upon  the  subject  sufficient  to  enable  it  to  an- 
swer the  allegation  of  the  complaint  that  by  the  fire 
mentioned  in  the  complaint,  or  that  by  reason  of  said 
fire,  the  property  described  in  the  complaint,  and 
in  the  policy  of  insurance  in  this  action  sued  upon, 
was  damaged  and  destroyed,  or  damaged  or  de- 
stroyed, to  the  damage  and  injury,  or  damage  or  in- 
jury, of  the  insured  under  said  policy,  as  alleged  in 
the  complaint,  and  that  the  loss  of  the  said  insured 
by  reason  of  said  fire  and  such  damage  or  destruc- 
tion was  the  sum  or  amount  of  money  mentioned  in 
the  complaint,  and  for  that  reason  and  upon  that 
ground  denies  that  the  said  property  was  damaged 
and  destroyed,  or  damaged  or  destroyed,  by  reason 
of  such  fire  as  alleged  in  said  complaint,  or  that  the 
loss  of  said  insured,  or  damage  to  said  insured,  by 
reason  of  such  fire,  was  the  sum  or  amount  of  money 
mentioned  in  the  complaint,  or  the  sum  of  money 
sued  for  in  this  action,  or  any  sum  of  money;  and 
defendant  denies  that  said  fire,  or  that  the  loss  men- 
tioned in  the  complaint,  was  not  directly  or  indirectly 
caused  by  earthquake,  or  was  not  occasioned  by  or 
through,  or  was  not  caused  by  earthquake,  but  upon 
the  contrary  alleges  that  said  fire  was  occasioned  by 
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and  through  and  was  caused  by  earthquake,  and  that 
but  for  earthquake  the  fire  and  loss  mentioned  in  the 
complaint  would  not  have  occurred. 

And  defendant  denies  that  there  is  due  or  owing 
from  defendant  the  sum  sued  for  in  this  action, 
or  any  sum,  and  denies  that  there  is  any  sum  due 
from  defendant  under  and  by  virtue  of  said  policy  of 
insurance,  or  otherwise,  or  at  all.  Defendant  denies 
that  the  loss  complained  of  by  plaintiff,  and  for  recov- 
ery of  which  this  action  is  brought,  was  directly  caused 
by  fire,  or  was  a direct  loss  by  fire,  but  upon  the  con- 
tract defendant  alleges  that  said  loss  was  occasioned 
by  and  through  and  was  caused  by  earthquake,  as 
otherwise  and  elsewhere  in  this  answer  set  forth,  and 
that  but  for  such  earthquake  said  loss  would  not  have 
occurred. 

Further  answering  unto  the  complaint  of  plain- 
tiff, defendant  alleges : 

That  in  and  by  the  policy  of  insurance  in  this  ac- 
tion sued  upon  it  was  provided  by  and  between  the 
insured  under  the  policy  sued  on  and  defendant, 
and  it  was  stipulated  and  agreed  that  the  defendant 
company  should  not  be  liable  for  loss  occasioned 
by  or  through  earthquake;  and  defendant  alleges 
the  fact  to  be  that  the  fire  mentioned  in  the  com- 
plaint, and  the  loss  thereby  and  by  reason  thereof 
in  the  complaint  specified  and  alleged,  was  occasioned 
by  earthquake  and  through  earthquake,  and  that  but 
for  such  earthquake  said  fire  and  said  loss  would  not 
have  occurred. 

Further  answering  unto  the  complaint  of  plaintiff, 
defendant  alleges : 
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That  in  and  by  the  policy  of  insurance  in  this  ac- 
tion sued  upon  it  was  provided  by  and  between  the 
insured  under  the  policy  sued  on  and  defendant,  and 
it  was  stipulated  and  agreed,  that  the  defendant 
company  should  not  be  liable  for  loss  occasioned 
by  or  through  earthquake;  and  defendant  alleges 
the  fact  to  be  that  the  fire  mentioned  in  the  complaint 
and  the  loss  thereby  and  by  reason  thereof  in  the 
complaint  specified  and  alleged,  was  caused  by  earth- 
quake and  through  earthquake,  and  that  but  for  such 
earthquake  said  fire  and  said  loss  would  not  have 
occurred. 

Further  answering  unto  the  complaint  of  plaintiff , 
defendant  alleges: 

1.  That  in  and  by  the  policy  of  insurance  in  this 
action  sued  upon  it  was  provided  by  and  between  the 
insured  under  the  policy  sued  on,  and  defendant, 
and  it  was  stipulated  and  agreed,  that  the  defendant 
company  should  not  be  liable  for  loss  occasioned  by 
and  through  earthquake. 

2.  That  on  the  18th  day  of  April,  1906,  the  city 
of  San  Francisco  was  visited  by  a severe  earthquake 
shock  between  the  hours  of  five  and  six  o ’clock  A.  M., 
and  by  other  shocks  following  said  first-mentioned 
shock ; and  that  said  first-mentioned  shock  and  said 
other  shocks,  or  either  one  or  more  thereof,  caused 
numerous  buildings  in  said  city  and  county  to  be 
thrown  to  the  ground,  and  many  other  buildings  in 
said  city  and  county  to  be  partially  thrown  to  the 
ground,  and  many  other  buildings  in  said  city 
and  county  to  be  wrenched  and  broken  and 
electric  power  and  light  wires  at  the  time  of  said 
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shock  and  shocks  carrying  electric  current  into  said 
buildings  to  be  disturbed  and  broken  and  the  elec- 
tric current  thereon  to  escape  against  the  woodwork 
and  other  inflammable  material  in  said  buildings,  or 
some  thereof,  and  chimneys  in  said  buildings,  or 
some  thereof,  to  be  broken  and  cracked  and  other- 
wise injured,  and  fire  and  burning  particles  of  wood 
or  coal  to  escape  therefrom  and  to  come  into  contact 
with  said  buildings,  or  some  thereof,  and  that, 
through  and  by  reason  of  the  said  effects,  or  some 
thereof,  of  said  earthquake  shocks,  or  some  one  or 
more  thereof,  and  the  throwing,  or  partial  throwing, 
to  the  ground  of  said  buildings,  and  the  disturbance 
and  breaking  of  said  electric  wires,  and  the  said  es- 
cape of  the  electric  fluid  and  the  said  escape  of  said 
fire  and  said  burning  particles  as  above  alleged,  and 
through  or  by  reason  of  said  causes,  or  some  one  or 
more  thereof,  a number  of  buildings  in  said  city 
and  county  at  the  time  of  said  earthquake  shocks,  or 
some  one  or  more  thereof,  and  immediately  follow- 
ing said  shocks,  or  one  or  more  thereof,  caught  fire, 
and  said  fires  so  started,  or  some  one  or  more  there- 
of, set  fire  to  those  buildings  adjoining  or  in  the  im- 
mediate neighborhood  of  said  building  or  buildings 
first  fired,  as  herein  alleged,  and  said  fire  so  spread- 
ing and  communicating  rapidly  spread  throughout 
the  larger  portion  of  said  city  and  county,  and 
spreading  from  building  to  building,  reached  and 
set  fire  to  the  property  of  the  insured  under  the  pol- 
icy herein  sued  on,  mentioned  in  the  complaint  and 
in  the  policy  of  insurance  in  this  action  sued  upon, 
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and  set  fire  to  and  destroyed  said  property ; and  de- 
fendant alleges  that  the  fire  mentioned  in  the  com- 
plaint as  having  destroyed  the  said  property  of  said 
insured  was  caused  as  aforesaid,  and  not  otherwise ; 
that  on  the  said  18th  day  of  April,  1906,  and  at  the 
time  of  the  happening  of  said  earthquake  shocks, 
and  of  all  the  fires  following  thereupon,  there  was 
in  said  city  and  county  of  San  Francisco  a sufficient 
fire  department,  with  fire  engines  and  hose  and  other 
proper  and  sufficient  appurtenances  for  the  extin- 
guishing of  fires  in  said  city  and  county,  and  there 
was,  up  to  the  time  of  the  first  of  said  shocks,  a wa- 
ter system  in  use  in  said  city  and  county  with  water 
mains,  pipes,  and  hydrants  throughout  said  city  and 
county,  and  in  and  along  the  streets  thereof,  with 
an  abundant  supply  of  water  for  the  extinguishment 
of  fires  and  for  the  extinguishing  of  all  of  the  orig- 
inal fires  following  upon  said  earthquake  shocks, 
and  those  immediately  caused  thereby,  and  each  and 
all  of  said  fires  could  and  in  the  usual  and  ordinary 
course  of  events  would  have  been  extinguished  if 
said  water  supply  had  been  available  at  the  time  of 
the  breaking  out  of  said  fires,  and  thereafter,  dur- 
ing said  18th  day  of  April,  1906,  but  defendant  al- 
leges the  fact  to  he  that  the  said  earthquake  shocks, 
or  some  one  or  more  thereof,  broke  the  mains  and 
piping  through  which  said  supply  of  water  was 
brought  to  the  city  and  county  of  San  Francisco, 
and  shut  off  said  water  supply  from  said  city  and 
county  in  the  district  where  said  original  fire  and 
fires  caused  thereby  were  started  and  in  which  the 
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said  property  of  said  insured  was  situate,  and  that 
by  reason  of  the  breaking  of  said  pipes  and  the  shut- 
ting oft  of  said  water  supply,  the  said  fire  depart- 
ment was  without  water  to  play  upon  said  fires,  and 
said  fires,  by  reason  thereof,  spread  as  in  this  answer 
alleged,  and  reached  the  property  of  said  insured 
and  caused  the  fire  which  destroyed  said  property ; 
that  the  fire  referred  to  by  said  insured,  and  by 
which  the  property  mentioned  in  the  complaint  was 
destroyed,  and  the  alleged  loss  by  reason  of  said  fire, 
would  not  have  occurred  but  for  the  said  earthquake 
shocks,  or  one  or  more  of  said  shocks,  and  the  fires, 
or  one  of  said  fires,  caused  thereby. 

Defendant  denies  that  it  insured  the  insured  men- 
tioned in  this  complaint  as  alleged  in  this  complaint, 
or  otherwise,  or  at  all,  other  than  except  as  in  and 
under  the  terms,  conditions  and  provisions  of  the 
policy  herein  sued  on,  and  defendant  alleges  the  fact 
to  be  that  in  and  by  said  policy  it  was  provided  by 
and  between  said  insured  and  defendant,  and  stipu- 
lated and  agreed,  that  defendant  should  not  be  liable 
for  loss  or  damage  by  fire  occasioned  by  or  through 
earthquake, — and  that  the  fire  mentioned  in  this 
complaint  and  the  insured ’s  loss  thereby  was 
caused  by  earthquake,  as  otherwise  and  elsewhere 
in  this  answer  more  particularly  set  forth,  and  that 
but  for  said  earthquake  said  fire  and  said  loss  would 
not  have  occurred. 

Defendant  hereby  sets  forth  and  specifies  that 
the  place  at  which  the  peril  excepted  under  the  pol- 
icy herein  sued  on  caused  the  peril  insured  against 
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was  in  the  city  and  connty  of  San  Francisco,  State  of 
California,  North  of  Market  Street  and  East  of  Ma- 
son Street,  in  said  city  and  county. 

Wherefore  defendant  prays  that  plaintiff  take 
nothing  by  this  action  and  that  defendant  have  judg- 
ment for  its  costs  of  suit  herein. 

T.  C.  VAN  NESS, 
Attorney  for  Defendant. 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 

W.  H.  Lowden,  being  first  duly  sworn,  deposes  and 
says : That  he  is  an  officer  of  the  defendant  corpo- 
ration, namely,  the  manager  thereof;  that  he  has 
read  the  foregoing  answer  and  knows  the  contents 
thereof,  and  that  the  same  is  true  of  his  own  knowl- 
edge, except  as  to  the  matters  therein  stated  on  in- 
formation or  belief,  and  as  to  such  matters  he  be- 
lieves it  to  be  true. 

W.  H.  LOWDEN. 

Subscribed  and  sworn  to  bef  ore  me  this  6th  day  of 
Sept.,  1907. 

[Seal]  CEDA  de  ZALDO, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

Due  service  and  receipt  of  a copy  of  the  within 
answer  is  hereby  admitted  this  6th  day  of  Sept., 

1907. 

PILLSBURY,  MADISON  & SU’TRO, 
Attorneys  for  Plff . p.  W.  L.  B. 
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[Endorsed] : Filed  Sep.  7,  1907.  Southard  Hoff- 
man, Clerk.  W.  B.  Mating,  Deputy  Clerk. 


In  the  Circuit  Court  of  the  United  States,  Ninth  Cir- 
cuit, in  and  for  the  Northern  District  of  Cali- 
fornia. 

No.  14,339. 

THE  PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

YS. 

NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY, OF  NORWICH  AND  LONDON, 
ENGLAND  (a  Corporation), 

Defendant. 

Amended  Answer. 

Defendant  by  leave  of  Court  first  had  and  obtained, 
files  this  its  amended  answer  in  this  action,  and  now 
answering  unto  the  complaint  of  plaintiff  defendant 
denies  that  defendant  did  insure  the  plaintiff  or  did 
undertake  to  make  good  to  the  plaintiff  such  direct 
loss  or  damage  as  plaintiff  might  suffer  by  or  through 
fire  to  the  property  in  the  policy  and  the  complaint  on 
file  herein  described  except  as  in  and  under  the  terms 
and  conditions  of  said  policy. 

And  further  answering  unto  the  complaint  of 
plaintiff,  defendant  alleges  that  in  and  by  the  policy 
of  insurance  in  this  action  sued  upon  it  was  provided, 
and  by  and  between  the  plaintiff  and  the  defendant 
stipulated  and  agreed,  that  the  defendant  company 
should  not  be  liable  for  loss  occasioned  by  or 
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through  earthquake ; and  defendant  alleges  that 
on  the  18th  day  of  April,  1906,  the  City  of  San  Fran- 
cisco was  visited  by  a severe  earthquake  shock  be- 
tween the  hours  of  five  and  six  o’clock  A.  M.,  and  by 
other  and  similar  shocks  following  said  first  men- 
tioned shock;  that  on  the  said  18th  day  of  April, 
1906,  and  at  the  time  of  the  happening  of  said  earth- 
quake shock  and  of  the  fires  hereinafter  referred 
to  following  thereupon,  there  was  in  said  City  of  San 
Francisco  a fire  department  fully  and  sufficiently 
equipped  with  fire-engine  and  hose  and  other  proper 
and  sufficient  appurtenances  for  the  extinguishing  of 
fires  in  said  city,  and  there  was  up  to  the  time  of  the 
first  of  said  shocks  a water  system  in  use  in  said 
city  with  water  mains,  pipes  and  hydrants  through- 
out said  city  and  in  and  along  the  streets  thereof  with 
an  abundant  supply  of  water  for  the  extinguishment 
of  fires  and  for  the  extinguishing  of  all  of  the  fires 
following  upon  said  earthquake  shocks,  including 
those  immediately  caused  thereby  and  other  fires  re- 
sulting therefrom,  and  all  other  fires  occurring  upon 
said  18th  day  of  April,  1906,  and  defendant  alleges 
that  all  of  said  fires,,  and  each  thereof,  could  and  in 
the  usual  and  ordinary  course  of  events  would  have 
been  extinguished  if  said  water  supply  had  been 
available  at  the  time  of  the  breaking  out  of  said  fires, 
and  each  thereof,  and  thereafter  during  said  18th 
day  of  April,  1906,  but  defendant  alleges  the  fact  to 
be  that  the  said  earthquake  shocks,  or  some  one  or 
more  thereof,  broke  the  mains  and  piping  through 
which  said  supply  of  water  was  brought  to  and  into 
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said  city  of  San  Francisco,  and  shut  off  said  supply 
of  water  from  said  city  and  from  the  portion  of  said 
city  wherein  the  property  described  in  the  complaint 
was  situate,  and  wherein  the  fire  by  which  said  prop- 
erty was  destroyed  had  its  origin,  and  that  by  reason 
of  the  breaking  of  said  pipes  and  the  shutting  off  of 
the  water  the  said  Fire  Department  was  without 
water  to  play  upon  said  fires,  and  upon  said  last-men- 
tioned fire,  by  reason  whereof  said  fires  and  said  last- 
mentioned  fire  spread  throughout  said  city  and  said 
last-mentioned  fire  reached  to  said  property  of  the 
plaintiff  and  destroyed  said  property,  and  defendant 
alleges  that  said  fire  would  not  have  spread  and  said 
property  would  not  have  been  destroyed  and  said  loss 
would  not  have  resulted  if  said  water  supply  had  not 
been  cut  off  as  in  this  amended  answer  set  forth. 

Wherefore,  defendant  prays  that  plaintiff  take 
nothing  by  this  action,  and  that  defendant  have  judg- 
ment for  its,  costs  of  suit  herein. 

T.  C.  VAN  NESS, 
Attorney  for  Defendant. 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 

J.  L.  Fuller,  being  first  duly  sworn,  deposes  and 
says : That  he  is  an  officer  of  the  defendant  corpora- 
tion, namely,  the  assistant  manager  thereof;  that 
he  has  read  the  foregoing  Amended  Answer 
and  knows  the  contents  thereof,  and  that  the  same 
is  true  of  his  own  knowledge  except  as  to  the  matters 
therein  stated  on  information  or  belief,  and  that  as 
to  such  matters  he  believes  it  to  be  true. 

J.  L.  FULLER. 
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Subscribed  and  sworn  to  before  me  this  8tb  day 
of  May,  A.  D.  1908. 

[Seal]  CEDA  de  ZALDO, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California. 

Receipt  of  a copy  of  the  within  Amended  Answer 
is  hereby  admitted  this  8th  day  of  May,  1908. 

PILLSBURY,  MADISON  & STJTRO, 
Attorneys  for  Plaintiff,  p.  W.  L.  B. 

[Endorsed]  : Piled  May  8,  1908.  Southard  Hoff- 
man, Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 


In  the  Circuit  Court  of  the  United  States , Ninth 
Circuit , Northern  District  of  California. 

No.  14,339. 

THE  PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

vs. 

NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY, OF  NORWICH  AND  LONDON, 
ENGLAND  (a  Corporation), 

Defendant. 

Demurrer  to  Amended  Answer. 

Now  comes  the  plaintiff  in  the  above-entitled  ac- 
tion and  demurs  to  the  Amended  Answer  of  the  de- 
fendant, and,  as  its  ground  of  demurrer,  specifies  that 
the  said  Amended  Answer  does  not  state  facts  suffi- 
cient to  constitute  a defense. 

PILLSBURY,  MADISON  & SUTRO, 
Attorneys  for  Plaintiff. 
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Received  a copy  of  the  within  demurrer  this  8th 
day  of  May,  1908. 

T.  C.  VAN  NESS, 
Attorney  for  Defendant. 

[Endorsed] : Filed  May  8,  1908.  Southard  Hoff- 
man, Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 


At  a stated  term,  to  wit,  the  March  term,  A.  D.  1908, 
of  the  Circuit  Court  of  the  United  States  of 
America,  of  the  Ninth  Judicial  Circuit,  in  and 
for  the  Northern  District  of  California,  held  at 
the  courtroom  in  the  City  and  County  of  San 
Francisco,  on  Monday,  the  11th  day  of  Ma3^,  in 
the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  eight.  Present : The  Honorable 

WILLIAM  C.  VAN  FLEET,  District  Judge. 

No.  14,339. 

PACIFIC  UNION  CLUB 
vs. 

NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY, etc. 

Order  Sustaining  Demurrer  to  Amended  Answer, 
and  for  Entry  of  Judgment,  etc. 

Plaintiff’s  demurrer  to  the  amended  answer  herein 
came  on  this  day  to  be  heard,  and  the  same  being 
submitted  and  fully  considered,  it  is  ordered  that  said 
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demurrer  be,  and  the  same  is  hereby,  sustained  with 
leave  to  defendant  to  amend ; and  the  defendant,  by 
its  counsel,  A.  D.  Plaw,  Esq.,  declining  to  further 
amend,  it  is  thereupon  ordered  that  judgment  be  en- 
tered herein  in  favor  of  plaintiff:  and  against  the  de- 
fendant in  the  sum  of  $10,000,  together  with  $1,226.95 
as  interest  thereon,  and  for  costs  to  be  taxed.  To 
which  ruling  on  said  demurrer  and  to  which  order  for 
judgment  the  defendant  then  and  there  duly  excepted. 
And  upon  motion  of  Mr.  Plaw  it  is  ordered  that  de- 
fendant may  have  thirty  days’  stay  of  proceedings 
herein. 


In  the  Circuit  Court  of  the  United  States,  Ninth  Ju- 
dicial Circuit,  Northern  District  of  California. 
No.  14,339. 

THE  PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

vs. 

NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY, OF  NORWICH  AND  LONDON, 
ENGLAND  (a  Corporation), 

Defendant. 

Judgment. 

In  this  cause  the  Court  having  sustained  plaintiff’s 
demurrer  to  the  amended  answer,  and  defendant  hav- 
ing declined  to  further  amend  its  answer,  and  the 
Court  having  ordered  that  judgment  be  entered  here- 
in in  favor  of  plaintiff  in  accordance  with  the  prayer 
of  the  complaint  herein,  and  for  costs : 
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Now,  therefore,  by  virtue  of  the  law  and  by  rea- 
son of  the  premises  aforesaid,  it  is  considered  by  the 
Court  that  The  Pacific  Union  Club,  a corporation, 
plaintiff,  do  have  and  recover  of  and  from  Norwich 
Union  Fire  Insurance  Society,  of  Norwich  and  Lon- 
don, England,  a corporation,  defendant,  the  sum  of 
eleven  thousand  two  hundred  twenty-six  and  95/100 
($11,226.95)  dollars,  together  with  its  costs  in  this  be 
half  expended,  taxed  at  $26.80. 

Judgment  entered  May  11,  1908. 

SOUTHARD  HOFFMAN, 
Clerk. 

A true  copy,  Attest 

[Seal]  SOUTHARD  HOFFMAN, 

Clerk. 

By  W.  B.  Maling, 
Deputy  Clerk. 

[Endorsed] : Filed  May  11,  1908.  Southard  Hoff- 
man, Clerk.  By  W.  B.  Maling,  Deputy  Clerk. 


In  the  Circuit  Court  of  the  United  States , Ninth  Ju- 
dicial Circuit , in  and  for  the  Northern  District 
of  California. 

No.  14,339. 

THE  PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

vs. 

NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY, OF  NORWICH  AND  LONDON, 
ENGLAND  (a  Corporation), 


Defendant. 


vs.  The  Pacific  Union  Club. 
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Certificate  to  Judgment-roll. 

I,  Southard  Hoffman,  Clerk  of  the  Circuit  Court 
of  the  United  States,  for  the  Ninth  Judicial  Circuit, 
Northern  District  of  California,  do  hereby  certify 
that  the  foregoing  papers  hereto  annexed  constitute 
the  Judgment-roll  in  the  above-entitled  action. 

Attest  my  hand  and  the  seal  of  said  Circuit  Court, 
this  11th  day  of  May,  1908. 

[Seal]  SOUTHARD  HOFFMAN, 

Clerk. 

By  W.  B.  Maling, 
Deputy  Clerk. 

[Endorsed]  : Filed  May  11,  1908.  Southard  Hoff- 
man, Clerk.  By  W.  B.  Maling,  Deputy  Clerk. 


In  the  Circuit  Court  of  the  United  States,  Ninth  Cir- 
cuit, in  and  for  the  Northern  District  of  Cali- 
fornia. 

No.  14,339. 

PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 


NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY, OF  NORWICH  AND  LONDON 
(a  Corporation), 

Defendant. 

Bill  of  Exceptions. 

Be  it  remembered  that  heretofore,  on  the  11th  day 
of  May,  1908,  the  plaintiff’s  demurrer  to  defendant’s 
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amended  answer  to  the  complaint  in  the  above-enti- 
tled action  came  on  regularly  for  hearing  before  the 
Court,  the  Honorable  W.  C.  Van  Fleet,  Judge  there- 
of, presiding,  plaintiff  being  represented  by  Alfred 
Sutro,  Esq.,  on  behalf  of  Messrs.  Pillsbury,  Madison 
& Sutro,  its  attorneys,  and  defendant  being  repre- 
sented by  A.  D.  Plaw,  Esq.,  on  behalf  of  T.  C.  Van 
Ness,  Esq.,  its  attorney;  whereupon,  and  after  argu- 
ment by  respective  counsel,  the  said  demurrer  was 
duly  submitted  to  the  Court  for  decision,  and  there- 
upon and  after  due  consideration,  the  said  Court 
made  the  following  Order : 

“Plaintiff’s  demurrer  to  the  amended  answer  here- 
in came  on  this  day  to  be  heard,  and  the  same  being 
submitted  and  fully  considered,  it  is  ordered  that  said 
demurrer  be,  and  the  same  is  hereby,  sustained  with 
leave  to  defendant  to  amend;  and  the  defendant,  by 
counsel,  A.  D.  Plaw,  Esq.,  declining  to  further  amend, 
it  is  thereupon  ordered  that  judgment  be  entered 
herein  in  favor  of  plaintiff  and  against  the  defendant 
in  the  sum  of  $10,000.00,  together  with  $1,226.95,  as 
interest  thereon,  and  for  costs  to  be  taxed.  To  which 
ruling  on  said  demurrer,  and  to  which  order  for  judg- 
ment, the  defendant  then  and  there  duly  excepted.” 
Whereupon  defendant  duly  took  and  preserved  its 
exceptions  as  noted  in  said  order. 

Correctly  engrossed  as  settled. 

PILLSBURY,  MADISON  & SUTRO, 
Attorneys  for  Plaintiff. 

T.  C.  VAN  NESS, 
Attorney  for  Defendant. 
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[Order  Settling  Bill  of  Exceptions.] 

The  foregoing  Bill  of  Exceptions  having  been  cor- 
rectly engrossed  as  settled,  and  being  now  presented 
to  the  Court  in  due  time  and  found  to  be  correct,  the 
same  is  hereby  settled,  certified  and  allowed  as  a true 
Bill  of  Exceptions  taken  upon  the  trial  of  the  issues 
of  law  herein. 

Dated  June  9th,  1908. 

W.  C.  VAN  FLEET, 
Judge. 

[Endorsed] : Filed  June  10, 1908.  Southard  Hoff- 
man, Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 


In  the  Circuit  Court  of  the  United  States , Ninth  Cir- 
cuit, in  and  for  the  Northern  District  of  Cali- 
fornia. 

Ho.  14,339. 

PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

vs. 

NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY, OF  NORWICH  AND  LONDON, 
ENGLAND  (a  Corporation), 

Defendant. 

Petition  for  Writ  of  Error. 

Norwich  Union  Fire  Insurance  Society,  of 
Norwich  and  London,  England  (a  Corporation), 
the  defendant  above  named,  feeling  itself  aggrieved 
ty  the  order  of  the  above-entitled  court  sustain- 
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ing  plaintiff’s  demurrer  to  defendant’s  amended 
answer  to  plaintiff’s  complaint,  and  the  judgment 
entered  thereupon  on  the  11th  day  of  May,  1908, 
whereby  it  was  adjudged  that  the  plaintiff  have 
and  recover  from  the  defendant  the  sum  of  Eleven 
Thousand  Two  Hundred  and  Twenty-six  and  95/100 
($11,226.95)  Dollars,  comes  now  by  T.  C.  Van  Ness, 
Esq.,  its  attorney,  and  petitions  said  Court  for  an 
order  allowing  it,  said  defendant,  to  prosecute  a writ 
of  error  to  the  United  States  Circuit  Court  of  Ap- 
peals in  and  for  the  Ninth  Circuit,  under  and  accord- 
ing to  the  laws  of  the  United  States  in  that  behalf 
made  and  provided,  and  also  that  an  order  be  made 
fixing  the  amount  of  a supersedeas  bond,  which  the 
defendant  shall  give,  and  furnish  upon  said  writ  of 
error,  and  that  upon  the  giving  of  said  bond  all  fur- 
ther proceedings  in  this  court  be  suspended,  stayed 
and  superseded  until  the  determination  of  said  writ 
by  error  by  the  said  United  States  Circuit  Court  of 
Appeals,  in  and  for  the  Ninth  Circuit. 

And  your  petitioner  will  ever  pray,  etc. 

Dated  June  10,  1908. 

T.  C.  VAN  NESS, 

Its  Attorney. 

[Endorsed] : Filed  June  10, 1908.  Southard  Hoff- 
man, Clerk.  By  J.  A.  Scbaertzer,  Deputy  Clerk. 
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In  the  Circuit  Court  of  the  United  States , Ninth  Cir- 
cuit, in  and  for  the  Northern  District  of  Cali- 
fornia. 

No.  14,339. 

PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

vs. 

NOB  WICK  UNION  FIBE  INSURANCE  SO- 
CIETY, OF  NORWICH  AND  LONDON, 
ENGLAND  (a  Corporation), 

Defendant. 

Assignment  of  Errors. 

Now  comes  Norwich  Union  Fire  Insurance  So- 
ciety, of  Norwich  and  London,  England  (a  corpora- 
tion), the  defendant  in  the  above-entitled  action,  by 
T.  C.  Van  Ness,  its  attorney,  and  specifies  the  follow- 
ing as  errors  upon  which  it  will  urge  its  writ  of  error 
in  the  above-entitled  action,  to  wit : 

I. 

That  the  Circuit  Court  of  the  United  States,  Ninth 
Circuit,  in  and  for  the  Northern  District  of  Califor- 
nia, erred  in  sustaining  plaintiff’s  demurrer  to  de- 
fendant’s amended  answer. 

II. 

That  said  Court  erred  in  entering  judgment  herein 
in  favor  of  the  plaintiff  and  against  the  defendant. 

And  defendant  prays  that  the  judgment  of  said 
Circuit  Court  entered  herein  in  favor  of  the  plaintiff 
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and  against  the  defendant  be  reversed  by  reason  and 
because  of  the  errors  herein  set  forth  in  this  assign- 
ment of  errors. 

T.  C.  VAN  NESS, 

Attorney  for  Norwich  Union  Fire  Insurance  So- 
ciety, of  Norwich  and  London,  England,  a Cor- 
poration, Defendant. 

[Endorsed] : Filed  June  10, 1908.  Southard  Hoff- 
man, Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 


In  the  Circuit  Court  of  the  United  States , Ninth 
Circuit , in  and  for  the  Northern  District  of  Cali- 
fornia. 

No.  14,339. 

PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

vs. 

NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY, OF  NORWICH  AND  LONDON, 
ENGLAND  (a  Corporation), 

Defendant. 

Order  Allowing  Writ  of  Error,  etc. 

Upon  motion  of  T.  C.  Van  Ness,  attorney  for  the 
defendant  in  the  above-entitled  action,  and  upon  the 
filing  of  the  petition  for  writ  of  error  and  assignment 
of  errors: 

It  is  ordered  that  a writ  of  error  as  prayed  for  in 
said  petition  be  allowed,  and  that  the  amount  of  the 
supersedeas  bond  to  be  given  by  defendant  upon  said 
writ  of  error  be  and  the  same  is  hereby  fixed  at  the 
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sum  of  Thirteen  Thousand  Dollars  ($13,000),  and 
that  upon  the  giving  of  said  bond  all  further  proceed- 
ings in  this  court  be  suspended,  stayed  and  super- 
seded pending  the  determination  of  said  writ  of  error 
by  the  United  States  Circuit  Court  of  Appeals  in  and 
for  the  Ninth  Circuit. 

Dated  June  10th,  1908. 

W.  C.  VAN  FLEET, 
Judge. 

[Endorsed] : Filed  June  10,  1908.  Southard 
Hoffman,  Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 


In  the  Circuit  Court  of  the  United  States , Ninth 
Circuit , in  and  for  the  Northern  District  of 
California. 

No.  14,339. 

PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

vs. 

NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY, OF  NORWICH  AND  LONDON, 
ENGLAND  (a  Corporation), 

Defendant. 

Bond  on  Writ  of  Error. 

Know  all  men  by  these  presents  : That  we,  Nor- 
wich Union  Fire  Insurance  Society,  of  Norwich 
and  London,  England  (a  corporation),  as  principal, 
and  National  Surety  Company  of  New  York  (a 
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corporation),  as  surety,  are  held  and  firmly 
bound  unto  the  plaintiff  in  the  above-entitled 
action  in  the  sum  of  Thirteen  Thousand  Dollars 
($13,000),  to  which  payment  well  and  truly  to  be 
made  we  bind  ourselves  and  each  of  us,  jointly  and 
severally,  and  our  and  each  of  our  successors,  repre- 
sentatives, and  assigns,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  10th  day  of 
June,  A.  D.  1908. 

Whereas,  the  above-named  defendant,  Norwich 
Union  Fire  Insurance  Society,  of  Norwich  and  Lon- 
don, England  (a  corporation),  has  sued  out  a writ  of 
error  in  the  United  States  Circuit  Court  of  Appeals 
in  and  for  the  Ninth  Circuit  to  reverse  the  judgment 
entered  in  the  above-entitled  action  in  favor  of  the 
plaintiff  therein  and  against  the  defendant  therein 
for  the  sum  of  Eleven  Thousand  Two  Hundred  and 
Twenty-six  and  95/100  Dollars  ($11,226.95),  interest 
and  costs. 

Now,  therefore,  the  condition  of  this  obligation  is 
such,  that  if  the  above-named  Norwich  Union  Fire 
Insurance  Society,  of  Norwich  and  London,  England 
(a  corporation),  shall  prosecute  such  writ  of  error 
to  effect,  and  answer  all  damages  and  costs  if  it  shall 
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fail  to  make  good  its  plea,  then  this  obligation  shall 
be  void ; otherwise  to  remain  in  full  force  and  virtue. 
NORWICH  UNION  FIRE  INSURANCE 
SOCIETY,  OF  NORWICH  AND  LON- 
LON,  ENGLAND,  a Corporation, 

By  T.  C.  VAN  NESS, 

Its  Attorney. 

NATIONAL  SURETY  COMPANY  OF 
NEW  YORK,  a Corporation, 

[Seal]  By  FRANK  L.  GILBERT, 

Resident  Vice-President. 
By  A.  E.  OBERG, 

Resident  Asst.  Secretary. 
Approved  this  10th  day  of  June,  1908. 

W.  C.  VAN  FLEET, 
Judge. 

[Endorsed]  : June  10,  1908.  Southard  Hoffman, 
Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 


In  the  Circuit  Court  of  the  United  States , Ninth 
Judicial  Circuit , Northern  District  of  Cali- 
fornia. 

No.  14,339. 

PACIFIC  UNION  CLUB  (a  Corporation), 

Plaintiff, 

vs. 

NORWICH  UNION  FIRE  INSURANCE  SO- 
CIETY, OF  NORWICH  AND  LONDON, 
ENGLAND  (a  Corporation), 

Defendant. 
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Clerk’s  Certificate  to  Transcript  of  Record. 

I,  Southard  Hoffman,  clerk  of  the  Circuit  Court  of 
the  United  States,  of  the  Ninth  Judicial  Circuit,  in 
and  for  the  Northern  District  of  California,  do 
hereby  certify  the  foregoing  forty-nine  (49)  pages, 
numbered  from  1 to  49,  inclusive,  to  be  a full,  true 
and  correct  copy  of  the  record  and  proceedings  in 
the  above  and  therein  entitled  cause,  as  the  same  re- 
mains of  record  and  on  file  in  the  office  of  the  Clerk 
of  said  court,  and  that  the  same  constitutes  the  re- 
turn to  the  annexed  writ  of  error. 

I further  certify  that  the  cost  of  the  foregoing  re- 
turn to  writ  of  error  is  $28.20,  that  said  amount  was 
paid  by  T.  C.  Van  Ness,  attorney  for  the  above- 
named  defendant ; and  that  the  original  writ  of  error 
and  citation  issued  in  said  cause  are  hereto  annexed. 

In  testimony  whereof,  I have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  Circuit  Court,  this  8th 
day  of  July,  A.  D.  1908. 

[Seal]  SOUTHARD  HOFFMAN, 

Clerk  of  United  States  Circuit  Court,  Ninth  Judicial 
Circuit,  Northern  District  of  California. 
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[Original  Writ  of  Error.] 

UNITED  STATES  OF  AMERICA  — ss. 

The  President  of  the  United  States,  to  the  Honorable, 
the  Judges  of  the  Circuit  Court  of  the  United 
States  for  the  Ninth  Circuit,  Northern  District 
of  California,  Greeting: 

Because,  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  of  a plea  which  is  in 
the  said  Circuit  Court,  before  you,  or  some  of  you, 
between  Norwich  Union  Eire  Insurance  Society,  of 
Norwich  and  London,  England,  a corporation,  plain- 
tiff in  error,  and  Pacific  Union  Club,  a corporation, 
defendant  in  error,  a manifest  error  hath  happened 
to  the  great  damage  of  the  said  plaintiff  in  error,  as 
by  its  complaint  appears. 

We,  being  willing  that  error,  if  any  hath  been, 
should  be  duly  corrected,  and  full  and  speedy  justice 
done  to  the  parties  aforesaid  in  this  behalf,  do  com- 
mand you,  if  judgment  be  therein  given,  that  then 
under  your  seal,  distinctly  and  openly,  you  send  the 
record  and  proceedings  aforesaid,  with  all  things  con- 
cerning the  same,  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  together  with  this 
writ,  so  that  you  have  the  same  at  the  City  of  San 
Francisco,  in  the  State  of  California,  on  the  tenth 
day  of  July  next,  in  the  said  Circuit  Court  of  Ap- 
peals, to  be  then  and  there  held,  that  the  record  and 
proceedings  aforesaid  being  inspected,  the  said  Cir- 
cuit Court  of  Appeals  may  cause  further  to  be  done 
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therein  to  correct  that  error,  what  of  right,  and  ac- 
cording to  the  laws  and  customs  of  the  United  States, 
should  be  done. 

Witness,  the  Honorable  MELVILLE  W.  FUL- 
LER, Chief  Justice  of  the  United  States,  the  tenth 
day  of  June,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  eight. 

[Seal]  SOUTHARD  HOFFMAN, 

Clerk  of  the  Circuit  Court  of  the  United  States,  for 
the  Ninth  Circuit,  Northern  District  of  Cali- 
fornia. 

Allowed  by 

W.  C.  VAN  FLEET, 
Judge. 

Service  of  within  Writ  and  receipt  of  a copy 
thereof  is  hereby  admitted  this  10th  day  of  June, 
1908. 

PILLSBURY,  MADISON  & SUTRO, 
Attorneys  for  Def . in  Error. 

The  answer  of  the  Judges  of  the  Circuit  Court  of 
the  United  States  of  the  Ninth  Judicial  Circuit,  in 
and  for  the  Northern  District  of  California. 

The  record  and  all  proceedings  of  the  plaint  where- 
of mention  is  within  made,  with  all  things  touching 
the  same,  we  certify  under  the  seal  of  our  said  Court, 
to  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  within  mentioned  at  the  day  and  place 
within  contained,  in  a certain  schedule  to  this  writ 
annexed  as  within  we  are  commanded. 

By  the  Court. 

[Seal]  SOUTHARD  HOFFMAN, 

Clerk. 


55 


vs.  The  Pacific  Union  Club. 

[Endorsed] : No.  14,339.  Circuit  Court  of  the 
United  States,  Ninth  Circuit,  Northern  District  of 
California.  Norwich  Union  Eire  Insurance  Society, 
of  Norwich  and  London,  England,  a Corporation, 
Plaintiff  in  Error,  vs.  Pacific  Union  Club,  a Corpora- 
tion, Defendant  in  Error.  Writ  of  Error.  Piled 
June  10, 1908.  Southard  Hotfman,  Clerk.  By  J.  A. 
Schaertzer,  Deputy  Clerk. 


[Original  Citation  on  Writ  of  Error.] 

UNITED  STATES  OP  AMERICA, — ss. 

The  President  of  the  United  States,  to  Pacific  Union 
Club,  a Corporation,  Greeting : 

You  are  hereby  cited  and  admonished  to  be  and  ap- 
pear at  a United  States  Circuit  Court  of  Appeals,  for 
the  Ninth  Circuit,  to  be  holden  at  the  city  of  San 
Prancisco,  in  the  State  of  California,  on  the  10th  day 
of  July,  1908,  being  within  thirty  days  from  the  date 
hereof,  pursuant  to  a writ  of  error  filed  in  the  Clerk ’s 
office  of  the  Circuit  Court  of  the  United  States,  for 
the  Northern  District  of  California,  wherein  Nor- 
wich Union  Pire  Insurance  Society,  of  Norwich  and 
London,  and  England,  a Corporation,  is  plaintiff  in 
error,  and  you  are  defendant  in  error,  to  show  cause, 
if  any  there  be,  why  the  judgment  rendered  against 
the  said  plaintiff  in  error,  as  in  the  said  writ  of  error 
mentioned,  should  not  be  corrected,  and  why  speedy 
justice  should  not  be  done  to  the  parties  in  that  be- 
half. 
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Witness,  the  Honorable  W.  C.  VAN  FLEET, 
United  States  District  Judge  for  tbe  Northern  Dis- 
trict of  California,  this  10th  day  of  June,  A.  D.  1908. 

W.  C.  VAN  FLEET, 
United  States  District  Judge. 

Service  of  the  within  Citation  by  copy,  admitted 
this  10th  day  of  June,  A.  D.  1908. 

PILLSBURY,  MADISON  & SUTRO, 
Attorneys  for  Def.  in  Error. 

[Endorsed]  : No.  14,339.  In  the  Circuit  Court  of 
the  United  States  for  the  Ninth  Circuit,  Northern 
District  of  California.  Norwich  Union  Fire  Insur- 
ance Society,  of  Norwich  and  London,  England,  a 
Corporation,  Plaintiff  in  Error,  vs.  Pacific  Union 
Club,  a Corporation,  Defendant  in  Error.  Citation. 
Filed  June  10, 1908.  Southard  Hoffman,  Clerk.  By 
J.  A.  Schaertzer,  Deputy  Clerk. 


[Endorsed] : No.  1619.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  The  Nor- 
wich Union  Fire  Insurance  Society,  of  Norwich  and 
London,  England,  a Corporation,  Plaintiff  in  Error, 
vs.  The  Pacific  Union  Club,  a Corporation,  Defend- 
ant in  Error.  Transcript  of  Record.  Upon  Writ  of 
Error  to  the  United  States  Circuit  Court,  for  the 
Northern  District  of  California. 

Filed  July  9,  1908. 

F.  D.  MONCKTON, 
Clerk. 
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No.  1618 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit. 


THE  COMMERCIAL  UNION  ASSUR- 
ANCE COMPANY,  Limited  of  London, 
England,  (a  corporation), 

Plaintiff  in  Error , 
vs. 

THE  PACIFIC  UNION  CLUB, 

(a  corporation), 

Defendant  in  Error. 


BRIEF  OF  PLAINTIFF  IN  ERROR  IN  REPLY  TO 
BRIEF  OF  DEFENDANT  IN  ERROR. 


T.  C.  Van  Ness, 

Attorney  for  Plaintiff  in  Error. 


Filed  this fSi day  of  December,  A.  D.  1908. 

FRANK  D.  MONCKTON,  Clerk. 
By Deputy  Clerk • 

RNAU  PUBLISHING  CO.  w r„y , > r,  r : •TPf' 

P1LLSBURY,  MADISON  , ' 

STANDARD  OIL  BUILDIN  j 
SAN  FRANCISCO  4.  CALIFORNIA. 


IN  THE 


United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit. 


THE  COMMERCIAL  UNION  ASSURANCE 
COMPANY,  LIMITED,  OF  LONDON, 
ENGLAND  (a  corporation), 

Plaintiff  in  Error, 
vs. 

THE  PACIFIC-UNION  CLUB  (a  corporation), 
Defendant  in  Error . 


BRIEF  FOR  DEFENDANT  IN  ERROR. 


STATEMENT  OF  THE  CASE. 

This  was  an  action  upon  a fire  insurance  policy  is- 
sued by  the  plaintiff  in  error.  The  appeal  is  from 
an  order  of  the  Court  below,  sustaining  plaintiff’s 
demurrer  to  the  amended  answer  of  the  defendant. 
There  was  no  dispute  about  the  facts,  which  may 
briefly  be  stated  to  have  been  as  follows: 

Plaintiff  was  insured  upon  its  building  in  San  Fran- 
cisco by  the  defendant,  against  loss  or  damage  by  fire, 
in  the  sum  of  $7,250.  On  April  19th,  1906,  it  suffered 
an  almost  total  loss  of  its  property  by  fire.  It  pre- 
pared and  presented  proper  proofs  of  loss,  and  other- 
wise complied  with  all  the  terms  and  conditions  of  the 
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policy.  The  defendant  refused  to  pay  the  loss  for  the 
following  reasons,  stated  in  its  amended  answer: 

It  is  averred  that,  in  the  policy  of  insurance  sued 
upon  in  this  action,  it  was  provided  that  “the  Company 
“ should  not  be  liable  for  loss  caused  directly  or  indi- 
“ rectly  by  earthquake”  (Tr.  p.  35) ; that  on  April  18th, 
1906,  the  City  of  San  Francisco  was  visited  by  a severe 
earthquake  shock  between  the  hours  of  five  and  six 
in  the  morning-,  and  by  other  similar  shocks  following 
the  first  shock;  that  on  that  day,  and  at  the  time  of  the 
happening  of  the  earthquake  shock,  and  of  the  fire, 
hereinafter  referred  to  following  thereupon,  there  was  in 
San  Francisco  a Fire  Department  fully  and  sufficiently 
equipped  with  fire  engine  and  hose  and  other  proper 
and  sufficient  appurtenances  for  the  extinguishing  of 
fires  in  that  city,  and  there  was,  up  to  the  time  of  the 
first  of  the  shocks,  a water  system  in  use  in  the  city, 
with  water  mains,  pipes  and  hydrants  throughout  the 
city  and  in  and  along  its  streets,  with  an  abundant 
supply  of  water  for  the  extinguishment  of  fires  and  for 
the  extinguishment  of  all  of  the  fires  following  upon  the 
earthquake  shocks,  including  those  immediately  caused 
thereby,  and  other  fires  resulting  therefrom,  and  all 
other  fires  occurring  upon  the  18th  day  of  April,  1906; 
that  all  of  said  fires  could,  and,  in  the  usual  and  ordi- 
nary course  of  events,  would  have  been  extinguished, 
if  the  water  supply  had  been  available  at  the  time  of 
the  breaking  out  of  the  fires,  and  thereafter,  during  the 
18th  day  of  April,  1906;  but  that  the  earthquake  shocks, 
or  some  one  or  more  thereof,  broke  the  mains  and 
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piping  through  which  the  supply  of  water  was  brought 
into  the  City  of  San  Francisco,  and  shut  off  the  supply 
of  water  from  the  city  and  from  the  portion  of  the  city 
wherein  the  property  of  the  plaintiff  was  situate,  and 
wherein  the  fire,  by  which  the  property  was  destroyed, 
had  its  origin,  and  that  by  reason  of  the  breaking  of  the 
pipes  and  the  shutting  off  of  the  water  the  Fire  Depart- 
ment was  without  water  to  play  upon  the  fires,  and 
upon  the  last  mentioned  fire,  by  reason  whereof  said 
fires,  and  the  last  mentioned  fire,  spread  throughout 
the  city,  and  the  last  mentioned  fire  reached  to  the 
property  of  the  plaintiff  and  destroyed  it,  and  that  the 
fire  would  not  have  spread,  and  the  plaintiff’s  property 
would  not  have  been  destroyed,  and  the  loss  would  not 
have  resulted  if  the  water  supply  had  not  been  cut  off, 
as  above  stated. 


ARGUMENT. 

First. 

THE  AMENDED  ANSWER  DOES  NOT  AVER,  AND  IT  IS  NOT 
CONTENDED,  THAT  THE  EIRE  WHICH  BURNED  THE  PROP- 
ERTY OF  THE  DEFENDANT  IN  ERROR  WAS  CAUSED 
EITHER  DIRECTLY  OR  INDIRECTLY  BY  EARTHQUAKE. 
THE  AMENDED  ANSWER  WAS,  THEREFORE,  INSUFFICIENT, 
AND  THE  DEMURRER  THERETO  WAS  PROPERLY  SUS- 
TAINED. 

Counsel  for  plaintiff  in  error  begins  his  argument 
with  the  statement  that  it  is  his  understanding  that  the 
theory  upon  which  the  complained  of  ruling  rests  is: 
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that  the  “proximate  cause  of  plaintiff’s  loss  was  neces- 
“ sarily  the  first  antecedent  cause  of  the  immediate 
“ cause  of  the  destruction  of  the  property”  (Brief  p.  5). 
Without  either  affirming  or  denying  this  proposition 
we  can,  we  believe,  state  the  theory,  upon  which  the 
order,  sustaining  the  demurrer  to  the  amended  answer, 
was  made,  in  perhaps  somewhat  less  abstract  language, 
as  follows:  The  trial  Court  held  that  the  amended 

answer  was  insufficient  because  it  sought  to  make  the 
“absence  of  an  extrinsic  saving  power”  the  cause  of 
the  loss  (lonides  v.  Univ.  Marine  Ins.  Co.,  14  C.  B.  N.  S. 
259).  The  amended  answer  did  not  show  that  the  fire 
insured  against  was  caused  either  directly  or  indirectly 
by  earthquake,  or  that  the  earthquake  was  the  proxi- 
mate cause  of  the  loss  to  defendant  in  error.  For  that, 
as  well  as  for  the  reasons  hereinafter  stated,  it  was, 
therefore,  we  submit,  manifestly  insufficient. 

The  theory  of  the  plaintiff  in  error  in  this  case  is  that 
the  exception — “This  Company  shall  not  be  liable  for 
“ loss  caused  directly  or  indirectly  by  * * * earth- 

“ quake”,  when  read  in  connection  with  the  insuring 
words — “Does  insure  the  Pacific-Union  Club  against 
“ all  direct  loss  or  damage  by  fire,  except  as  hereinafter 
“ provided” — does  not  relate  to  the  origin  of  the  fire, 
and  that  there  need  be  no  direct  or  indirect  connection 
between  the  earthquake  and  the  starting  or  causing  of 
the  fire  to  bring  the  insurer  within  the  exception.  The 
entire  argument  of  counsel  for  plaintiff  in  error  in  this 
case  is  predicated  upon  that  theory.  In  other  words, 
he  contends,  in  this  case,  that  earthquake  can  be  the 
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cause  of  a fire  loss,  without  itself  either  directly  or  indi- 
rectly causing’  a fire.  In  the  case  of  iVilliamsburgh 
City  Fire  Insurance  Company  v.  Willard,  decided  by 
this  Court  on  October  5th,  1908,  the  same  counsel 
argued  directly  the  contrary  proposition,  and  his  argu- 
ment in  that  respect  was  not  held  unsound  by  this 
Court.  In  that  case,  at  page  25  of  his  Reply  Brief,  he 
said:  “If  we  concede  for  the  sake  of  argument,  the 

“ fanciful  and  necessity-begotten  suggestion  that  earth- 
“ quake  can  cause  a fire  loss,  other  than  by  itself  caus- 
“ ing  fire,  nevertheless”  etc.  And,  again,  on  page  27: 
“ If  any  other  answer  could  possibly  be  necessary  to 
“ the  argument  of  counsel,  based  upon  the  erroneous 
“ premise  that  an  earthquake  can  cause  a fire  loss, 
“ other  than  by  itself  causing  fire,  it  is  found  in  that 
“ part  of  the  exemption  clause  in  the  policy  in  suit 
‘ ‘ relating  to  the  peril  of  explosion  * * * therefore, 

“ even  if  we  adopt  the  fanciful  suggestion  by  coun- 
“ sel  that  an  earthquake  can  cause  a fire  loss  other  than 
“ by  itself  causing  a fire  (which  suggestion  is  utterly 
“ unfounded  in  fact)  * * * In  the  case  at  bar, 

it  is  not  claimed  that  the  earthquake  either  directly  or 
indirectly  caused  or  started  the  fire,  which  destroyed 
the  property  of  the  defendant  in  error;  but,  the  conten- 
tion is  that  the  earthquake  caused  the  fire  loss  by  break- 
ing the  water  mains  and  shutting  off  the  water  supply, 
so  that  the  fire  could  not  be  put  out.  The  contention, 
therefore,  is  that  the  earthquake  caused  a fire  loss  other 
than  by  itself  causing  fire — a contention,  which  coun- 
sel himself  has  characterized  as  “a  fanciful  and  neces- 
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sity-begotten  suggestion”,  “an  erroneous  premise”  and 
a “fanciful  suggestion  utterly  unfounded  in  fact”. 

In  tlie  Williamsburgh  City  case  this  Court,  in  answer 
to  the  claim  of  the  insured,  that  the  exception  did  not 
relate  to  loss  by  fire  caused  by  any  one  of  the  excepted 
perils,  but  to  loss  caused  by  any  one  of  the  excepted 
perils  themselves,  held  that,  inasmuch  as  the  insurance 
was  against  direct  loss  or  damage  by  fire,  there  must 
be  read  into  the  exception  clause  the  words  “by  fire”, 
so  that  it  shall  read:  “This  Company  shall  not  be 

“ liable  for  loss  by  fire  caused  directly  or  indirectly  by 
“ earthquake”.  In  his  argument  upon  the  same  point 
in  that  case,  counsel  for  the  insurer  (Brief  pp.  2,  3) 
referred  to  the  case  of  Yoch  v.  Home  Mutual  Ins.  Co., 
Ill  Cal.  503;  and  said  that  in  that  case  “the  Supreme 
“ Court  of  this  State,  in  construing  these  words  in  a 
‘ 1 policy,  held  that  they  were  to  be  regarded  as  a limita- 
“ tion  upon  the  causes  of  fire  against  which  the  insur- 
“ ance  was  made”  (Italics  ours).  And  so  on  page  4 of 
the  same  brief  he  says:  “Whenever  the  question  has 

“ been  presented  for  judicial  construction  it  has  been 
“ invariably  held  that  the  ‘loss’  referred  to  in  the  ex- 
“ emption  clause  is  the  Toss’  for  which  the  insurance 
“was  made.  It  was  so  held  by  Judge  Seawell  and 
“ Judge  Murasky,  in  the  Superior  Court  in  this  city, 
“ and  by  Judge  Whitson,  by  Judge  Van  Fleet  and  by 
“ Judge  Farrington  in  the  Circuit  Court  for  this  Dis- 
“ trict.”  In  the  case  at  bar,  however,  counsel  for  the 
insurer  is  urging  that  the  loss  excepted  is  not  a loss  by 
fire  caused  directly  or  indirectly  by  earthquake,  but  loss 
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caused  directly  or  indirectly  by  earthquake.  His  con- 
tention is  that  loss  caused  indirectly  by  earthquake, 
without  the  intervention  of  a fire  caused  by  earthquake, 
is  excepted;  in  other  words,  his  contention,  to  all  intents 
and  purposes,  is  that  the  damaging  effect  of  the  vibra- 
tory action  of  the  earth,  without  a fire  directly  or  in- 
directly caused  thereby,  is  an  excepted  peril.  But,  this 
contention  he  himself  has  urged  is  unsound,  and  in 
this  he  has  been  upheld  by  this  Court.  It  must  now  be 
regarded  as  settled  that  earthquake,  as  an  excepted 
peril,  along  with  the  other  excepted  perils  in  connection 
with  which  it  occurs,  was  inserted  in  the  policy  as  an 
exception,  and  is  intended  by  the  parties  to  be  such, 
only  when  operating  as  a direct  or  indirect  force  in  caus- 
ing or  starting  fire. 

If  the  theory  sought  to  be  advanced  by  counsel  for 
the  plaintiff  in  error  in  this  case  were  sound,  then,  when 
the  earthquake  occurred  and  broke  the  water  mains,  it 
operated  to  suspend  the  policy  as  to  the  peril  insured 
against;  for,  with  the  cessation  of  the  vibratory  or 
oscillating  action  of  the  earth  and  the  immediate  break- 
ing of  the  water  mains  on  the  morning  of  April  18,  1906, 
the  earthquake  as  an  excepted  peril  ceased  to  operate; 
so  that  to  ascribe  the  fire,  occurring  on  April  19,  1906, 
to  the  earthquake  as  the  cause  thereof,  can  only  be  upon 
the  theory  that  the  beginning  of  the  fire  relates  back 
to  the  time  of  the  occurrence  of  the  earthquake,  which 
is  tantamount  to  saying  that  during  the  time  that 
elapsed  between  the  earthquake  and  the  fire,  the  policy 
was  suspended.  Suppose  that  a fire  occurred  three 


weeks  after  the  earthquake  and  that  the  broken  water 
mains  had  not  yet  been  repaired,  could  the  insurer  claim 
that  it  was  not  liable  for  the  fire  loss  because  it  had  been 
indirectly  caused  by  earthquake?  The  mere  statement 
of  this  proposition  demonstrates,  we  think,  its  fallacy. 
Such  a fire,  just  as  the  fire  in  the  present  case,  could 
in  no  sense  be  said  to  have  been  set  in  operation 
by  the  earthquake,  or  by  the  breaking  of  the  water 
mains ; but  it  is  a distinct,  independent,  self-operating 
peril,  against  loss  from  which  the  insurer  by  its  policy 
of  insurance  had  agreed  to  indemnify  the  insured. 

The  argument  of  counsel  for  plaintiff  in  error,  predi- 
cated as  it  is,  upon  the  theory  that  the  excepted  peril 
“ earthquake  ” can  be  the  direct  or  indirect  cause  of  a 
fire  loss,  without  being  itself  directly  or  indirectly  con- 
nected with  the  cause  or  origin  of  the  fire,  proceeds 
upon  a false  premise.  In  support  of  the  argument 
numerous  cases  sounding  in  tort  are  cited.  But,  we 
submit,  no  rule  of  proximate  cause  applicable  to  the 
case  at  bar  can  be  deduced  from  those  cases.  The  rule, 
for  determining  if  a tortious  act  is  sufficiently  proxi- 
mate to  the  damages  finally  resulting  therefrom,  to 
allow  it  to  be  the  basis  of  an  action,  by  the  person  suf- 
fering the  damages  against  the  person  committing  the 
tort,  cannot  be,  and  is  not,  the  rule  for  determining 
the  proximate  cause  of  the  happening  of  a peril  insured 
against.  This  distinction  is  pointed  out  by  Judge  Sap- 
born  in  the  case  of  Travelers  Ins.  Co.  v.  Melick,  65  Fed. 
178,  184  (cited  on  page  21  of  the  Brief  of  Plaintiff  in 
Error),  in  the  following  words,  “It  must  be  borne  in 
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“ mind  that  the  doctrine  of  proximate  cause  has  a dif- 
“ ferent  relation  to  an  action  for  negligence  to  that 
“ which  it  bears  to  a contract  to  indemnify  for  the 
“ result  of  a given  cause.  In  the  former  it  measures 
“ the  liability,  while  in  the  latter  the  contract  fixes 
“ the  extent  of  the  liability”.  The  case  at  bar  does 
not  sound  in  tort;  it  is  an  action  upon  a contract, 
and  the  doctrine  of  proximate  cause  is  to  be  applied 
to  it,  only  to  ascertain  if  the  insurer  is  exempt  from 
liability,  because  an  excepted  peril  directly  or  in- 
directly caused  the  happening  of  the  peril  insured 
against.  The  rule  of  proximate  cause  to  be  applied  to 
it  is,  we  submit,  rather  that  which  is  deducible  from 
actions  for  breach  of  contract,  than  from  actions  for 
tort.  In  California,  the  Supreme  Court  has,  in  the  case 
of  Hunt  Bros.  Co.  v.  San  Lorenzo  V/ater  Co.,  150  Cal. 
51,  56,  clearly  stated  the  distinction  between  damages 
recoverable  for  breach  of  contract  and  damages  for  tort. 
“It  is  the  well-settled  general  rule  of  damages”,  says 
the  Court,  “for  any  breach  of  contract  that  the  dam- 
“ ages  that  can  be  recovered  for  a breach  are  only  such 
“ as  may  reasonably  be  supposed  to  have  been  within 
“ the  contemplation  of  the  parties  at  the  time  of  the 
“ making  of  the  contract,  as  the  probable  result  of  a 
“ breach.  Other  damages  are  too  remote.  In  this  lies 
‘ ‘ the  distinction  between  damages  for  breach  of  contract 
“ and  damages  for  tort,  the  rule  as  to  tort  being  that  the 
“ injured  person  may  recover  for  all  detriment  proxi- 
“ mately  caused  thereby  ‘whether  it  could  have  been 
“ ‘ anticipated  or  not’  (Civil  Code,  Sec.  3333).”  It  is 
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true  that  in  the  case  of  New  York  Express  Co.  v.  Trad- 
ers Ins.  Co.,  132  Mass.  377,  at  page  383  (Brief  of  Plain- 
tiff in  Error,  pp.  11-13),  the  Supreme  Court  of  Massa- 
chusetts says,  “So  far  as  the  question  what  constitutes 
“ proximate  cause  is  concerned,  the  same  considera- 
“ tions  apply  equally  in  actions  of  contract  as  in  actions 
‘ ‘ of  tort.  ’ ’ This  doctrine  is  not  in  accord  with  the  view 
of  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit 
in  the  case  of  Travelers  Ins.  Co.  v.  Melick,  65  Fed.  178, 
nor  with  that  of  the  Supreme  Court  of  California  in  the 
case  of  Hunt  Bros.  Co.  v.  San  Lorenzo  Water  Co.,  150 
Cal.  51.  But,  inasmuch  as  the  contract  of  insurance, 
which  is  the  subject  of  the  case  at  bar,  was  made  in 
California,  it  will  be  interpreted  according  to  the  law 
of  this  State.  See : 

Civil  Code  California,  Sec.  1616; 

Mutual  Life  Ins.  Co.  v.  Cohen,  179  U.  S.  262. 

It  is  entirely  unreasonable,  we  submit,  to  contend 
that  the  parties  to  this  contract  of  insurance  ever  con- 
templated that  an  earthquake  would  occur,  which  would 
break  the  water  mains,  so  that  the  water  supply  would 
run  to  waste  and  so  that  the  means  of  extinguishing  a 
subsequently  occurring  fire  would  thereby  be  lost,  and 
that  this  would  operate  to  release  the  insurer  from  its 
contract  to  indemnify  the  insured  for  his  fire  loss.  The 
insurer  could  just  as  plausibly  contend  that  it  was 
within  the  contemplation  of  the  parties  that  an  earth- 
quake would  occur,  which  would  dislodge  a brick,  which 
would  fall  upon  the  head  of  the  Chief  of  the  Fire  De- 
partment, and  kill  him,  so  that  he  could  not  fight  and 
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extinguish  the  fire  insured  against.  The  earthquake 
could,  with  as  much  reason,  be  said  to  have  been  the 
proximate  cause,  of  a fire  loss  in  the  one  case  as  in  the 
other.  Or,  to  take  another  illustration:  Let  us  suppose 
that  “riot”  is  the  excepted  peril  relied  upon  by  the 
insurer,  and  that  the  answer  set  up  that  a riot  of  such 
violence  occurred  that  the  firemen  were  called  out  to 
assist  the  police  in  quelling  it;  that  while  the  firemen 
were  so  engaged,  a ‘fire  occurred,  which  could  not  be  ex- 
tinguished because  of  the  absence  of  the  firemen  at  the 
riot,  and  that  the  fire,  therefore,  spread  to  and  destroyed 
the  property  insured.  Could  the  insurer  possibly  con- 
tend that  it  was  exempt  from  liability  because  the  riot 
was  the  proximate  cause  of  the  fire  loss?  There  is  no 
difference  in  principle  between  these  facts  and  the  facts 
of  the  case  at  bar.  Riot  as  an  excepted  peril,  just  as 
earthquake,  was  intended  to  be,  and  is,  such  only  when 
operating  as  the  direct  or  indirect  cause  of  the  starting 
of  a fire. 

Some  of  the  cases  which  counsel  for  the  plaintiff  in 
error  has  cited  in  this  connection  (Brief  pp.  5-18)  might 
be  in  point,  if  this  had  been  an  action  for  damages  by 
the  owner  of  property  destroyed  by  fire  against  a per- 
son, who  broke  the  water  mains,  so  that  there  was  no 
water  to  extinguish  the  fire.  We  say  “might  be  in 
point”,  for  the  reason  that  the  fire  in  the  case  at  bar, 
which  spread  and  ultimately  reached  the  property  of 
the  defendant  in  error,  was  not  even  started  until  after 
the  earthquake  had  broken  the  water  mains.  In  this 
respect  it  differed  from  the  fires  in  the  following  cases, 
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cited  by  the  plaintiff  in  error:  Metallic  Compress  Cast- 
ing Co.  v.  Fitchburg  R.  R.  Co.,  109  Mass  277  (Brief  p. 
9),  Clark  v.  Grand  Trunk  Western  Ry.  Co.,  112  N.  W. 
1121  (Brief  p.  14)  and  Little  Rock  Traction  etc.  Co.  v. 
McCaskill,  86  S.  W.  997  (Brief  p.  15),  in  all  of  which  a 
fire  was  burning  when,  through  some  tortious  act  of  the 
defendant  (negligently  running  over  the  hose)  the 
means  of  extinguishing  the  fire  were  destroyed,  so  that 
the  burning  of  the  property  was  in  each  of  those  held 
to  have  been  proximately  caused  by  the  wrongful  act  of 
the  defendant.  So  in  the  case  of  McAfee,  et  ad.,  v. 
Crofford,  13  How.  447  (Brief  of  Plaintiff  in  Error,  p. 
5),  the  Supreme  Court  held  that  the  loss  of  the  services 
of  the  slaves,  necessarily  resulting  from  the  abduction 
of  a part  of  them  and  driving  off  the  others,  as  well  as 
the  loss  of  the  cord  wood,  and  the  injury  to  the  corn 
crop,  were  clearly  within  the  ride  of  damages  in  tres- 
pass. As  in  that  case,  so  in  the  other  cases  of  tort, 
cited  by  the  plaintiff  in  error,  recovery  by  a person 
injured  was  allowed  against  the  tort  feasor,  upon  the 
theory,  that  the  damages  complained  of  were  the  proxi- 
mately caused  result  of  the  tortious  act.  A different 
rule  of  proximate  cause  was  applied  in  all  of  those 
cases,  than  obtains  in  actions  for  breach  of  contract. 
In  actions  of  tort,  because  of  the  wrongful  act,  the  law 
looks  back  from  the  injurious  effect  to  the  act  which 
proximately  caused  it,  whether  the  wrongdoer  could 
•have  anticipated  the  result  or  not.  For  that  reason  the 
rule  which  counsel  on  page  17  of  his  brief  says  is  de- 
ductible from  the  decisions  cited  by  him,  to  wit:  “that 


13 


“ if  loss  be  suffered  through  the  operation  of  ‘A’,  as  a 
“ cause,  which  loss  would  have  been  prevented  by  the 
“ use  of  ‘B’,  and  such  use  of  ‘B’  has  itself  been  pre- 
“ rented  by  ‘C’,  then  this  act  of  prevention  by  ‘C’ 
“ must  be  considered  as  the  proximate  cause  of  the 
“ loss”,  is  inapplicable  to  the  case  at  bar.  For,  the 
“ act  of  prevention  by  ‘C’  ”,  which  prevented  the  use 
of  “B”,  was  a wrongful  act,  the  doer  of  which  will  be 
held  responsible  for  the  loss  proximately  caused 
thereby. 

In  the  case  of  Marande  v.  Texas  and  Pacific  By.  Co., 
184  U.  S.  173-198  (Brief  page  7),  certain  cotton  of  the 
plaintiff  was  in  the  possession  of  the  defendant  for 
shipment  between  certain  points.  The  bill  of  lading 
exempted  the  carrier  from  loss  occasioned  by  fire.  The 
cotton  was  destroyed  by  fire  and  the  plaintiff  sought 
recovery  from  the  defendant  for  its  value,  upon  two 
grounds,  the  first  of  which  was  that  the  fire  was  due  to 
the  negligence  of  the  defendant.  The  trial  Court  took 
the  case  from  the  jury  on  the  ground  that  there  was 
no  proof  sufficient  to  go  to  the  jury  as  to  the  alleged 
negligence  of  the  defendant.  This  ruling  was  reversed 
by  the  Supreme  Court  and  the  case  sent  back  for  trial, 
upon  the  ground  that,  after  an  analysis  of  the  evidence, 
there  were  at  least  three  considerations  sufficient  for 
the  jury  to  find  that  the  destruction  of  the  cotton  by  fire 
was  occasioned  by  the  negligence  of  the  defendant. 

The  case  of  Choctaw  0.  & G.  Railroad  Co.  v.  Hollo- 
ivay,  191  U.  S.  334,  cited  on  pages  7 and  8 of  the  Brief 
of  Plaintiff  in  Error,  is  also  a case  of  tort.  Holloway 
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sued  the  Railroad  Company  for  damages  for  personal 
injuries  sustained  by  him  because  of  the  negligence  of 
the  Railroad  Company  in  failing  to  equip  the  engine, 
upon  which  he  was  working,  with  a brake.  The  case 
was  taken  for  a review  to  the  Supreme  Court  of  the 
United  States,  and  that  Court  said,  191  U.  S.  339: 

“ The  circumstances,  unexplained,  were  such  as 
to  make  the  omission  to  furnish  a brake  for  the 
engine  prima  facie  negligence  on  the  part  of  the 
company.  It  was  unexplained  by  any  evidence,  and 
remained  as  a fact  proving  negligence.” 

The  case  was,  therefore,  one  of  tort,  pure  and  simple, 
and  the  rule  that  the  defendant  was  liable  for  the  in- 
juries proximately  caused  by  its  negligence  was  applied. 

The  case  of  Atkinson  v.  Newcastle  and  Gateshead 
Water  Works  Company,  L.  R.  6 Exch.  404,  cited  on 
pages  8 and  9 of  the  Brief  of  Plaintiff  in  Error,  and 
again  referred  to  on  pages  10  and  11,  is  no  authority, 
aside  from  any  other  consideration,  for  the  reason  that 
the  judgment  of  the  Court  of  Exchequer  was  reversed  in 
toto  by  the  Court  of  Appeals  in  2 L.  R.  Exch.  Div.,  pp. 
441-449. 

White  v.  Colorado  Central  R.  Co.,  Fed.  Cas.  No. 
17543,  cited  on  p.  16  of  the  Brief  of  Plaintiff  in  Error, 
is  also  a case  in  which  the  negligence  of  the  railroad 
was  relied  upon  as  a basis  of  recovery. 

In  the  case  of  New  York  Express  Co.  v.  Traders  Ins. 
Co.,  132  Mass.  377,  cited  on  pages  11-13  of  the  Brief  of 
Plaintiff  in  Error,  the  Court  does  not  decide  as  counsel 
says  on  page  13  of  his  brief  “in  line  with  our  conten- 
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“ tion  here  that  the  destruction  of  the  means  and  ap- 
“ pliances  by  which  the  loss  through  (which)  the  col- 
“ lision  could  have  been  obviated  was  the  true  and 
“ efficient  cause  of  the  loss.”  The  Court  in  that  case 
says  (p.  385) : 

“ We  are  of  opinion  that  it  was  for  the  jury  to 
decide,  upon  all  the  circumstances  of  the  case,  what 
was  the  proximate  cause  of  the  loss  sustained  by 
the  plaintiffs,  and  whether  it  was  the  result  of  the 
fire.  Milwaukee  & St.  Paul  Railroad  v.  Kellogg,  94 
U.  S.  469.” 

Thus,  all  that  the  Court  really  decided  was  that  the 
circumstances  of  that  case  were  such  as  to  make  it  one 
of  fact  for  the  jury.  Moreover,  as  above  pointed  out, 
the  Court  also  says  (p.  383)  that  “So  far  as  the  ques- 
“ tion  what  constitutes  proximate  cause  is  concerned, 
“ the  same  considerations  apply  equally  in  actions  of 
“ contract  as  in  actions  of  tort”.  This  is  contrary  to 
the  doctrine  that  obtains  in  California  (Hunt  Bros.  Co. 
v.  San  Lorenzo  Water  Co.,  150  Cal.  50).  The  case  of 
Milwaukee  & St.  Paul  Railroad  v.  Kellogg,  94  U.  S.  469, 
referred  to  at  the  very  end  of  the  opinion  of  the  Court 
(p.  385)  is  an  action  for  tort  in  which  the  Court  says 
(p.  474) : 

“ The  true  rule  is,  that  what  is  the  proximate 
cause  of  an  injury  is  ordinarily  a question  for  the 
jury.  It  is  not  a question  of  science  or  legal  knowl- 
edge. It  is  to  be  determined  as  a fact,  in  view  of 
the  circumstances  of  fact  attending  it.” 

These  cases  are,  however,  inapplicable  to  the  case  at 
bar,  because  when  the  facts  are  undisputed  the  question 
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of  proximate  cause  is  one  for  the  Court  (Scheffer  v.  R. 
R.  Co.,  105  U.  S.  249).  It  is  evident  that  the  Massachu- 
setts Court  in  deciding  the  Traders  case  based  its  opin- 
ion upon  rules  of  proximate  cause  pertaining  to  actions 
of  tort,  and  that  in  its  own  language  it  applied  “the 
“ same  considerations  equally  in  actions  of  contract”. 

The  reference  to  the  cases  on  page  19  of  the  Brief 
of  Plaintiff  in  Error,  in  which  it  is  held  that  water 
companies  were  liable  for  fire  losses,  resulting  from  the 
failure  of  the  company  to  have  on  hand  water  with 
which  to  extinguish  fires,  are  not  in  point,  because  in 
those  cases  there  was  a contract  on  the  part  of  the 
Company  to  furnish  water  for  the  purpose  of  extin- 
guishing fires,  and  which  clearly  implied  an  agreement 
that  a breach  thereof  would  render  the  Water  Com- 
pany liable  for  the  value  of  the  property  destroyed 
by  fire.  It  was  held,  in  those  cases,  that  the  circum- 
stances were  such,  as  to  make  the  persons,  agreeing 
to  furnish  water  for  the  extinguishing  of  fires,  liable 
for  the  failure  to  furnish  it  as  agreed,  in  the  value  of 
such  property  destroyed  by  fire,  as  would  have  been 
saved  by  the  water,  if  it  had  been  furnished.  There 
were  in  those  cases  contracts  against  the  remote  dam- 
age occasioned  by  the  absence  of  the  extrinsic  saving 
power.  The  syllabus  of  the  case  of  Paducah  Lumber 
Co.  v.  Paducah  Water  Co.,  12  S.  W.  '554,  does  not  dis- 
close that  there  was  a special  contract  for  water  be- 
tween the  Lumber  Company  and  the  Water  Company; 
but  that  such  was  the  fact  appears  from  the  opinion 
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of  the  Court.  So  far  as  the  Paducah  case,  and  the  case 
of  Gorrell  v.  Greensboro  Water-Supply  Co.,  32  S.  E. 
720,  hold  that  an  individual  has  a cause  of  action 
against  a Water  Company,  for  damages  from  a fire, 
which  could  not  be  extinguished  because  of  the  failure 
of  the  Water  Company  to  have  on  hand  a supply  of 
water  under  its  contract  with  the  municipality,  they 
stand  alone  and  are  against  the  great  weight  of  au- 
thority. 

See: 

Howsmon  v.  Trenton  Water  Co.,  24  S.  W.  784; 

Fitch  v.  Seymour  Water  Co.,  37  N.  E.  982; 

Britton  v.  The  Green  Bay,  etc.,  Co.,  81  Wis.  48; 

Davis  v.  Clinton  Water  Works  Co.,  54  la.  59; 

Ferris  v.  The  Carson  Water  Co.,  16  Nev.  44; 

Nickerson  v.  Bridgeport  Hydraulic  Co.,  46  Conn. 

24; 

Fowler  v.  The  Athens  City  W.  W.  Co.,  83  Gfa.  219 ; 

Phoenix  Ins.  Co.  v.  Trenton  W.  W.  Co.,  42  Mo. 

App.  118; 

Becker  v.  The  Keokuk  W.  W.  Co.,  79  la.  419; 

Wilkinson  v.  Light,  Heat  & W.  Co.,  28  So.  877; 

Ukiah  v.  Ukiah  W.  etc.  Co.,  142  Cal.  173. 

Fogg  v.  Blair,  139  U.  S.  112,  cited  in  this  connection 
on  page  19  of  the  Brief  of  the  Plaintiff  in  Error,  has 
nothing  to  do  with  the  subject  of  damages,  and  was 
evidently  cited  through  an  oversight. 

In  the  case  at  bar  it  was  no  part  of  the  engage- 
ment of  the  insured  that  there  should  be  a water  supply, 
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or  that  it  should  continue.  With  this  it  had  nothing 
to  do.  Plaintiff  in  error  might  with  as  much  reason 
contend  that  the  defendant  in  error  stipulated  for  the 
existence  of  the  San  Francisco  Fire  Department,  or 
for  a continuance  of  its  efficiency,  as  it  existed,  when 
the  policy  was  written.  It  is  a part  of  the  history  of 
April  18,  1906,  in  San  Francisco,  that  Mr.  Sullivan, 
the  Chief  of  the  Fire  Department,  was  almost  instantly 
killed  by  the  earthquake.  Many  persons  thought  that 
if  he  had  been  alive  and  had  conducted  the  fight  against 
the  various  fires  that  were  burning  in  the  city,  he  would 
have  put  them  out  before  they  had  wrought  the  dam- 
age which  they  did.  Under  these  circumstances,  the 
insurer  might,  with  equal  force,  claim  that,  because 
Chief  Sullivan  was  killed  by  the  earthquake,  he  could 
not  fight  the  subsequently  started  fire  which  destroyed 
the  property  of  the  plaintiff  in  error,  and  that,  there- 
fore, the  earthquake  indirectly  caused  the  fire  loss. 
The  insured  had  no  more  control  over  Chief  Sullivan 
than  it  had  over  the  water  mains;  it  was  as  free  from 
any  contractual  obligation  with  the  plaintiff  in  error, 
for  the  life,  or  for  the  continuance  of  the  life  of  Chief 
Sullivan,  as  it  was  for  the  existence,  or  for  the  con- 
tinuance of  the  existence  of  the  water  supply.  These 
were  matters  purely  within  the  control  of  the  muni- 
cipality, with  which  the  individual  property  owner  has 
nothing  to  do.  See, 

Ukiah  v.  Ukiah  Water  & Imp.  Co.,  142  Cal.  173. 
And  so  the  action  of  the  Fire  Department  in  extinguish- 
ing fires  is  not  only  entirely  independent  of  the  individ- 
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ual  property  owner,  but  may  even  be  against  Ms  will ; it 
is  the  exercise  by  the  municipality  of  a part  of  its 
police  power.  See  the  case  of  Wamsutta  Mills  v.  Old 
Colony  Steamship  Co.,  137  Mass.  471,  473,  in  which 
the  Supreme  Court  of  Massachusetts  said: 

“The  right  to  extinguish  fires  in  the  City  of 
New  Bedford  is  a part  of  the  police  power  of  the 
Commonwealth.  It  may  be  exercised  not  only 
without  the  consent  of  the  owner  of  the  property 
on  fire,  but  against  his  will.  No  one  has  a right 
to  have  his  property  burn,  if  thereby  the  property 
of  others  is  endangered.  Fire  departments  are 
established  for  the  efficient  suppression  of  danger- 
ous fires,  and  the  chief  engineer  is  the  head  of  the 
department,  and  his  authority  extends  over  all 
property  within  the  municipality,  the  burning  of 
which  is  dangerous.  In  taking  possession  of 
property  for  the  purpose  of  extinguishing  a fire 
that  threatens  to  spread  to  other  property,  the 
chief  engineer  does  not  act  as  agent  of  the  owner, 
but  under  a paramount  right.” 

The  Supreme  Court  of  the  United  States,  in  the  case 
of  Ralli  v.  Troop,  157  U.  S.  386-414,  said: 

“The  members  of  a fire  department,  or  other 
persons,  under  the  command  of  municipal  officers 
of  a port,  and  not  under  the  employment  and  direc- 
tion of  the  master  of  the  ship,  are  simply  execut- 
ing a public  duty,  and  are  not  acting,  by  any  im- 
plication of  contract  or  of  law,  for  or  in  behalf  of 
the  owners  of  the  ship  and  cargo.” 

The  prevention  of  damage  to  buildings  by  fire  is  an 
object  which  affects  the  interest  of  all  the  inhabitants 
and  relieves  them  from  a common  burden  and  danger, 
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and  is  purely  within  the  scope  of  the  municipal  author- 
ity. 

Fisher  v.  Boston,  104  Mass.,  87,  93; 

Maximilian  v.  Mayor,  etc.,  of  N.  Y.,  62  N.  Y.  160; 

The  Cherokee,  31  Fed.  167,  170; 

Davey,  et  al.,  v.  The  Mary  Frost,  2 Woods  306; 
Fed.  Cas.  3592. 

It  is  well  known  that,  when  an  insurer  wants  his  risk 
qualified  to  the  extent  of  obligating  the  insured  to  have 
on  hand  a water  supply,  a warranty  or  a clause  to  that 
effect  is  inserted  in  the  policy.  A breach  of  such  a 
warranty  by  the  insured  may,  in  the  event  of  a loss 
by  fire,  relieve  the  insurer  from  liability.  Here,  how- 
ever, there  was  no  such  warranty,  and  the  presence  or 
absence  of  a water  supply  in  no  sense  constituted  a part 
of  the  contract  of  indemnity  between  the  parties.  For 
examples  of  cases  in  which  a part  of  the  undertaking 
of  the  insured  was  to  have  a supply  of  water,  see  the 
following : 

Milling  Co.  v.  Fire  Ins.  Co.,  76  Cal.  235,  238,  239; 

Houghton,  et  al.,  v.  The  Manufacturers  Mut.  Fire 
Ins.  Co.,  8 Mete.  114; 

Daniels,  et  al.,  v.  Hudson  River  Fire  Ins.  Co., 
12  Cush.  416; 

Townsend,  et  al.,  v.  Northwestern  Ins.  Co.,  18  N. 
Y.  168 ; 

Le  Roy  v.  The  Park  Fire  Ins.  Co.,  39  N.  Y.  56. 

While  the  insurer  in  the  case  at  bar  does  not  directly 
claim  that  there  was  a warranty  upon  the  part  of  the 
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insured  that  there  should  be  an  available  water  supply 
on  hand,  sufficient  for  extinguishing  fires,  and  that  the 
insured  must  suffer  for  the  absence  of  such  water,  as 
if  there  had  been  a breach  of  such  warranty,  still  that 
substantially  is  its  contention.  As  heretofore  pointed 
out,  there  was,  however,  no  such  engagement  on  the 
part  of  the  defendant  in  error.  But,  the  plaintiff  in 
error  would  read  such  an  obligation  into  the  contract 
under  the  exception  that  it  shall  not  be  liable  for  “loss 
“caused  directly  or  indirectly  by  earthquake”.  With- 
out considering  for  the  moment  that  these  words  must 
mean  “loss  by  fire  caused  directly  or  indirectly  by 
“ earthquake”,  and  that,  with  this  construction  placed 
upon  them,  plaintiff  in  error  has  no  standing  in  Court, 
we  nevertheless  submit,  that  the  absence  of  the  water, 
brought  about  by  its  running  to  waste,  for  the  reason 
that  the  mains  were  broken,  because  there  was  an  earth- 
quake, does  not  make  the  earthquake  the  indirect  cause 
of  the  fire  loss. 

Judge  Whitson  twice  had  occasion  to  consider  this 
very  question,  first,  in  the  case  of  Commercial  Union 
Assurance  Co.  v.  Bergin  (Tr.  of  Record  No.  1477,  pp. 
115-120),  and,  again  in  the  case  of  Baker  & Hamilton 
v.  Williamsburgh  City  Fire  Ins.  Co.,  157  Fed.  280,  283. 
In  the  former  case  he  sustained  an  objection  to  evidence, 
offered  for  the  purpose  of  establishing  that  the  fire 
might  have  been  extinguished,  if  there  had  been  an 
available  water  supply,  on  the  ground  that  the  break- 
ing of  the  water  mains  by  the  earthquake,  and  the  con- 
sequent absence  of  water,  were  no  defense  to  an  action 


on  the  policy.  In  the  latter  case  lie  expressed  his  views 
upon  this  subject,  as  follows: 

“To  sustain  the  defendant’s  theory  it  would  be 
necessary  to  conclude  that  the  word  ‘indirectly’  is 
broad  enough  to  cover  a contingency  arising  by 
the  destruction  of  the  means  usually  available  for 
extinguishing  fires;  that  if  the  water  mains  had 
not  been  broken,  and  the  means  of  communication 
destroyed,  and  the  facilities  for  extinguishing  fires 
had  not  been  impaired,  and  transportation  facili- 
ties had  not  been  disarranged,  the  fire  which  de- 
stroyed the  plaintiffs  property  might  have  been 
extinguished,  for  then  the  indirect  loss  or  damage 
could  be  held  to  apply  to  the  absence  of  the  means 
ordinarily  used  for  fire  extinguishment;  and  so  it 
has  been  stoutly  contended.  But  as  to  this  I ad- 
here to  the  views  already  expressed  in  another  case, 
namely,  that  such  language  was  intended  to  relate 
to  the  origin  of  fires,  and  that  the  exception  cannot 
be  extended  to  those  happenings  which  do  not  relate 
to  their  inception.” 

Similarly,  Judge  Seawell  in  granting  a motion  to  strike 
out  certain  portions  of  the  answer  of  the  Insurance 
Company  in  the  case  of  Baker  & Hamilton  v.  The  Wil- 
liamshurgh  City  Fire  Ins  Co.  in  the  Superior  Court  of 
the  State  of  California,  in  and  for  the  City  and  County 
of  San  Francisco,  including  that  part  setting  up  the 
broken  water-main  defense,  said: 

“A  member  of  the  fire  department  may  naturally 
regard  the  series  of  conflagrations,  depicted  in  the 
answer,  as  constituting  ‘ a ’ fire  or  ‘ one  and  the  same 
fire.’  It  is  nevertheless  a fact,  that  although  con- 
tiguous to  each  other,  or  nearly  so,  except  when 
separated  by  streets,  each  building  destroyed  was 
a separate  structure,  and  that  the  cause  of  the  de- 
struction of  eacli  is  the  subject  of  a separate  in- 
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quiry,  and  that  what  may  have  been  the  proximate 
cause  of  loss  as  to  one  may  he  remote  as  to  an- 
other. The  primary  fires  may  have  been  due  to  un- 
skillful or  defective  wiring  or  to  the  improper 
construction  of  the  buildings  in  which  they  were 
installed,  or  both.  It  was  known  to  the  parties 
when  they  entered  into  the  contract,  that  the  de- 
fendant was  to  be  liable  for  loss  of  which  fire  and 
not  earthquake  was  the  proximate  cause.  It  is  un- 
reasonable to  hold  that,  in  accepting  the  policy, 
plaintiff  should  have  understood  that  he  assumed 
the  consequences  of  the  negligence  of  other  persons, 
over  whom  he  had  no  control,  at  points  far  distant 
from  the  insured  property;  or  that,  in  case  of  loss, 
it  would  be  incumbent  upon  him  to  investigate  the 
circumstances  of  all  the  other  fires  which  occurred 
at  the  same  time. 

“What  has  been  said  applies  equally  to  the  alle- 
gations as  to  the  breaking  of  water  pipes  and  de- 
priving the  fire  department  of  the  means  of  extin- 
guishing the  fire.”  (Italics  ours). 

The  same  Judge  has  also,  in  two  other  actions  in  the 
Superior  Court,  sustained  the  demurrers  of  this  defend- 
ant in  error  to  the  amended  answers  of  two  insurance 
companies  (of  which  this  plaintiff  in  error  is  one), 
setting  up  the  identical  facts  averred  in  the  amended 
answer  in  the  case  at  bar. 

And  we  may  add  that  in  a case  tried  before  Judge 
Murasky,  in  the  Superior  Court,  involving  the  same 
kind  of  a policy,  and  also  the  4 ‘ earthquake  ” defense, 
be  made  a ruling  the  same  as  that  of  Judge  Whitson, 
sustaining'  an  objection  to  evidence  offered  for  the 
purpose  of  proving  that  the  fire  might  have  been 
extinguished  if  there  had  been  an  available  water  sup- 


ply,  upon  the  same  ground  that  the  breaking  of  the 
water  mains  by  the  earthquake  and  the  consequent 
absence  of  the  water,  were  no  defense  to  an  action  upon 
the  policy. 

The  substance  of  the  contention  of  the  plaintiff  in 
error,  and  the  gist  of  the  averments  of  its  amended 
answer  in  this  behalf,  is  that  by  reason  of  the  destruc- 
tion of  the  water  mains  by  the  earthquake,  and  the 
consequent  running  to  waste  of  the  water,  which  could 
not  be  applied  to  extinguish  the  fire,  there  was  an  ab- 
sence of  an  extrinsic  saving  force  or  power,  which  could 
not  be  applied  to  extinguish  the  fire.  That,  however, 
did  not  constitute  the  earthquake  the  indirect  cause 
of  the  insured’s  fire  loss.  This  is  well  illustrated  by 
the  case  of  Ionides  v.  Universal  Marine  Ins.  Co.,  14  C. 
B.  N.  S.  259;  208  C.  L.  B.  535,  a case  of  marine  insur- 
ance. A ship,  with  a cargo  of  6500  bags  of  coffee, 
which  was  insured  against  perils  of  the  sea,  but  war- 
ranted free  from  all  consequences  of  hostilities,  went 
ashore.  The  light  at  Cape  Hatteras,  North  Carolina, 
existing  there  for  many  years  and  visible  for  twenty- 
five  miles  at  sea,  had  been  extinguished  by  the  Con- 
federate authorities  to  harass  the  United  States  ship- 
ping, and  in  consequence  thereof,  the  Captain  intend- 
ing to  round  the  Cape,  and  then  to  steer  due  north, 
being  out  of  his  reckoning,  and  conceiving  that  he  had 
passed  the  Cape,  ran  the  ship  ashore  at  Hatteras 
Inlet,  where  she  was  eventually  lost.  The  question  was 
whether  the  insured  could  recover  because  the  cause 


of  the  loss  was  a peril  of  the  sea,  or  whether  because 
of  the  absence  of  the  light,  which  had  been  extinguished 
by  the  Confederate  authorities,  the  insurer  was  within 
the  warranty  “free  from  all  consequences  of  hostili- 
ties”. The  Court  decided  that,  except  as  to  150  bags, 
which  were  saved”,  and  except  as  to  1000  bags,  which 
were  “potentially  saved”,  the  cargo  was  lost  by  peril 
of  the  sea,  and  that  the  insured  was  entitled  to  recover. 
Erie,  C.  J.,  in  delivering  his  opinion  held  that  (p.  287) 

‘ ‘ it  cannot  be  said  that  the  absence  of  the  light  was 
proximately  the  cause  of  the  loss;  that  the  loss 
was  not  within  the  exception  contained  in  the  war- 
ranty, but  was  within  the  general  terms  of  the 
policy;  and  that,  as  the  wreck  of  the  ship  brought 
about  the  loss  of  the  cargo,  the  insurers  are  liable.” 

Byles,  J.,  in  giving  his  opinion,  said: 

‘ ‘ The  first  question  is,  was  the  vessel  lost  through 
the  absence  of  the  light  at  Cape  Hatteras.  In 
order  to  raise  that  question,  we  must  assume,  that, 
if  the  light  had  been  there  when  the  captain  of  the 
Linwood  altered  the  course  of  his  vessel  on  the 
evening  of  the  17th  of  July,  he  would  have  seen 
it,  and,  having  seen  and  recognized  it,  would  have 
had  time  to  turn  about  and  save  the  vessel.  It 
is  true  that  that  is  all  conjecture.  But,  assuming 
all  that,  is  the  absence  of  the  light, — which  was 
at  the  most  merely  the  absence  of  an  extrinsic  sav- 
ing power, — a link  in  the  chain  of  causes  to  which 
the  destruction  of  the  ship  is  to  be  imputed?  I do 
not  propose  to  attempt  to  discriminate  between  the 
various  descriptions  of  causes,  with  their  effects 
or  results : that  is  a matter  which  was  dis- 
cussed two  thousand  years  ago  by  abler  intellects 
than  any  now  existing.  But  this  is  plain,  and  is 
admitted  on  all  hands,  that,  in  the  construction 
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of  the  contract  of  insurance,  the  proximate  or  im- 
mediate cause  of  the  loss  alone  is  that  to  which 
we  can  look.  That  is  established  law  throughout 
all  Europe  and  America.  There  is  no  doubt  about 
it;  and  every  judgment  of  our  Courts  must  pro- 
ceed upon  the  hypothesis  that  this  is  established 
law.  Then,  what  were  the  three  things  which 
combined  to  cause  the  loss, — assuming  that  the 
captain  would  have  seen  the  light  if  there,  and  so 
would  have  been  warned  in  time  to'  save  the  vessel  ? 
First,  the  original  meritorious  cause  (and  in  popu- 
lar language  the  cause,  of  the  loss),  was,  i 
tain’s  being  out  of  his  reckoning.  He  was  some 
fifty  miles  to  the  westward  of  his  course,  without 
knowing  it.  The  absence  of  the  light  was,  as  I 
before  observed,  merely  the  absence  of  an  extrinsic 
saving  power.  Could  that  be  said  to  be  the  cause 
of  the  ship’s  destruction?  Suppose  a man  throws 
himself  into  the  Serpentine,  and  the  means  of  res- 
cuing him  are  not  at  hand,  and  he  is  drowned. 
Could  it  be  said  in  that  case  that  the  man  was 
drowned  because  of  the  absence  of  the  saving 
power?  Apply  that  here.  The  absence  of  the  light 
at  Cape  Hatteras  was  but  the  absence  of  a warn- 
ing, leaving  the  proximate  and  immediate  cause 
of  the  loss,  the  miscalculation  of  the  captain,  which 
is  plainly  a loss  by  the  perils  of  the  sea.  ’ ’ 

On  pages  22  and  23  of  his  brief,  counsel  for  plain- 
tiff in  error,  in  referring  to  this  case,  and  to  other 
similar  cases,  which  he  knows  we  rely  upon  as  author- 
ity for  our  contention,  and  which  are  cited  further  on 
in  our  brief,  and  which  hold  that  the  mere  absence  of 
a saving  power,  but  for  the  absence  of  which,  the  cause, 
through  which  the  final  result  was  brought  about,  would 
have  been  rendered  inoperative,  cannot  be  said  to  have 
been  the  cause  of  the  loss,  says: 
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“While  it  is  true  that  in  these  last  cited  cases 
it  has  been  held  (upon  the  facts  in  those  cases) 
that  the  absence  of  the  saving  agency  can  be  con- 
sidered only  as  the  remote  cause  of  the  loss,  this, 
as  will  appear  from  a study  of  those  decisions,  is 
because  of  the  fact  that  in  each  of  these  cases  the 
antecedent  peril  from  which  the  loss  finally  re- 
sulted, was  operative  upon  the  subject  matter  of 
the  loss,  at  all  times  from  and  including  the  ini- 
tiation of  such  peril,  until  the  time  of  the  loss 
complained  of,  while  in  the  numerous  cases  cited  in 
the  earlier  portions  of  this  brief,  the  antecedent 
cause  was  not  in  operation  upon  the  insured  prop- 
erty at  the  time  of  the  destruction  of  the  saving 
agency,  but  for  the  destruction  of  which  such 
antecedent  cause  would  have  been  rendered  in- 
operative. ’ ’ 

We  fail  to  appreciate  the  weight  of  the  distinction 
here  sought  to  be  made,  as  applied  to  the  facts  in  the 
case  at  bar.  The  proposition  here  advanced  by  counsel 
is  not  quite  easy  of  comprehension,  but,  as  we  under- 
stand it,  he  means  that  the  Ionides  and  the  other  cases 
are  not  applicable,  because  the  antecedent  peril,  from 
which  the  loss  finally  resulted,  was  operative  upon  the 
subject  matter  of  the  loss,  at  all  times,  from  the  initia- 
tion of  the  peril  until  the  time  of  the  loss  complained 
of,  including  the  time  of  the  destruction  of  the  saving 
agency,  while  in  the  cases  cited  by  him  (and  we  sup- 
pose he  claims,  also,  in  the  case  at  bar),  the  antece- 
dent cause  (the  fire)  was  not  in  operation  upon  the 
subject  matter  of  the  loss  at  the  time  of  the  destruc- 
tion of  the  saving  agency.  But  how  can  this  distinc- 
tion be  of  any  aid  to  the  plaintiff  in  error?  It  is  tanta- 
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mount  to  saying  that  the  earthquake  is  the  cause  of 
a fire  loss  when  it  breaks  the  water  mains,  so  that  the 
water  supply  runs  to  waste  and  cannot  be  used  to  ex- 
tinguish a subsequently  occurring  fire,  but  that  it  is 
not  the  cause  of  a fire  loss,  if  while  a fire  is  burning 
an  earthquake  occurs  and  breaks  the  water  mains  so 
that  the  water  runs  to  waste  and  cannot  be 
used  to  extinguish  the  already  burning  fire ! 

Besides,  in  making  the  distinction,  counsel  loses 
sight  of  the  fact  that  in  each  of  the  cases 
of  Metallic  Compress  Casting  Co.  v.  Fitchburg  R.  R. 
Co.,  109  Mass.  277,  Kiernan  v.  Metropolitan  Construc- 
tion Co.,  49  N.  E.  648,  Clark  v.  Grand  Trunk  Western 
Railway  Co.,  112  N.  W.  1121,  and  Little  Rock  Traction 
& Electric  Co.  v.  McCaskill,  86  S.  W.  997,  cited  on  pages 
9-15  of  his  brief,  the  fire  was  burning — or  as  counsel 
puts  it  “the  antecedent  cause  was  in  operation  upon  the 
“ insured  property” — when,  through  some  tortious  act 
of  the  defendant  (cutting  the  hose,  or  interfering  with 
the  water  hydrant)  the  water,  which  was  being  sup- 
plied to  extinguish  the  fire,  was  shut  off.  Counsel  is, 
therefore,  in  error  when  he  says  that  “in  the  numerous 
“cases  cited  in -the  earlier  portions  of  this  brief  the 
“ antecedent  cause  was  not  in  operation  upon  the  in- 
“ sured  property  at  the  time  of  the  destruction  of  the 
“ saving  agency,  but  for  the  destruction  of  which  such 
“ antecedent  cause  would  have  been  rendered  inopera- 
“ tive”.  But,  assuming  the  facts  in  the  cases  cited  by 
him  to  have  been  such  as  he  claims,  of  what  avail  to 
the  insurer  is  the  wholly  fanciful  distinction  which  he 
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seeks  to  make?  Does  it  in  any  way  detract  from  the 
force  or  weight  of  the  doctrine  established  by  the 
lonides  and  other  similar  cases,  to  the  effect  that  the 
mere  absence  of  an  extrinsic  saving  force  or  power 
(water),  itself  caused  by  an  excepted  peril  (earth- 
quake), and  but  for  the  absence  of  which  the  peril 
insured  against  (fire)  would  have  been  rendered  inoper- 
ative, does  not  constitute  the  excepted  peril  (earth- 
quake) the  indirect  cause  of  the  peril  insured  against? 

As  we  understand  counsel,  he  concedes  that  the 
lonides  case  and  the  other  cases  cited  on  page 

22  of  his  brief  are  in  point  for  the  defend- 
ant in  error,  if  the  peril  insured  against  was 

“ operative  upon  the  subject  matter  of  the  loss 

“ at  all  times  from  and  including  the  initiation  of  such 
“ peril  until  the  time  of  the  loss  complained  of”  (p. 
22).  He  seeks  to  liken  the  case  at  bar  to  the  1000  bags 
of  coffee,  for  which  the  insurer  was  held  not  liable, 
and  he  says  that  the  reason  that  the  Court  held 
that  the  insurer  was  not  liable  for  the  1000  bags  was 
that  “the  peril  insured  against  had  ceased  to  oper- 
“ ate  and  as  to  this  portion  of  the  cargo  the  ex- 
“ cepted  peril  in  making  the  saving  agency  inoper- 
“ ative  became  and  was  held  to  be  the  proximate 
“ cause  of  the  loss  suffered”  (Brief,  p.  25).  Assum- 
ing this  to  be  so,  we  are  unable  to  see,  and  counsel  for 
plaintiff  in  error  does  not  point  out,  how  it  aids  the  in- 
surer. The  fire  in  the  case  at  bar,  under  the  averments 
of  the  amended  answer,  and  as  a matter  of  fact,  was  at 
all  times  operative  upon  the  subject  matter  of  the  loss. 
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Tlie  case  at  bar  does  not,  therefore,  fall  within  the  ex- 
ception, or  fill  the  requirements  of  the  distinction 
applied  by  counsel  to  the  one  thousand  bags  of  coffee, 
in  the  Ionides  case.  Nowhere  does  counsel  point  out 
wherein  this  case  falls  within  this  exception;  this,  he 
seems  to  take  for  granted.  But,  we  submit,  the  reason 
that  the  Court  in  the  Ionides  case  held  that  the  insurer 
was  not  liable  for  the  one  thousand  bags  of  coffee, 
was  that  this  portion  of  the  insured  property  had,  after 
the  happening  of  the  peril  insured  against,  been  “poten- 
tially saved”.  Upon  this  point  the  Court,  per  Erie,  C. 
J.,  said  (p.  287) : 

“I  am  of  opinion,  that,  when  a ship  is  wrecked, 
and  there  is  no  appearance  of  the  possibility  of 
saving  any  part  of  the  cargo,  there  is  presumably 
a total  loss  of  the  cargo ; but,  when  it  is  found  that 
a part  of  the  cargo  might  be  saved,  the  presump- 
tion of  a total  loss  ceases.  And,  it  being  proved 
here  that  1000  bags  of  the  coffee  might  have  been 
saved  but  for  the  circumstances  before  adverted  to, 
those  1000  bags  must  be  taken  to  have  been  poten- 
tially saved.” 

The  peril  insured  against  was  not  at  all  times  opera- 
tive upon  the  one  thousand  bags  and  they  were  at  one 
time  potentially  saved.  But,  in  the  case  at  bar,  it  does 
not  appear  from  the  amended  answer,  and  it  is  indeed 
not  the  fact,  that  the  insured  property  was  ever  poten- 
tially saved;  on  the  contrary,  it  appears  that  after  the 
happening  of  the  earthquake,  and  after  the  destruction 
of  the  water  mains,  and  after  the  running  to  waste  of 
the  water,  a fire  occurred,  which  was  at  all  times  oper- 
ative upon  the  insured  property,  and  by  which  the 
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insured  property  was  destroyed.  No  saving  force  or 
agency  was  ever  applied  to  this  fire,  as  was  the  case 
with  the  thousand  bags.  The  distinction  which  counsel 
makes  between  the  thousand  bags  of  coffee,  for  which 
it  was  held  that  the  insurer  was  not  liable,  and  the  rest 
of  the  cargo  for  which  it  was  held  liable,  is,  therefore, 
entirely  inapplicable  to  the  facts  in  the  case  at  bar. 
On  the  contrary,  we  submit,  the  facts  in  the  case  at 
bar,  showing  the  mere  absence  of  an  extrinsic  saving 
force  or  agency,  brought  about  by  the  excepted  peril, 
before  the  beginning  of  the  fire — or,  before  the  initia- 
tion of  the  peril  insured  against — and  the  fact  that  the 
insured  property  was  at  no  time  even  potentially  saved, 
but  was,  from  the  very  beginning  of  the  fire  until  its 
final  destruction  thereby,  at  all  times  exposed  thereto, 
clearly  bring  the  case  within  the  general  rule  laid  down 
in  the  Ionises  case. 

Another  case  illustrative  of  the  contention  of  the 
defendant  in  error  is  Northwest  Transp.  Co.  v.  Boston 
Marine  Ins.  Co.,  41  Fed.  793.  In  that  case  a vessel  was 
stranded  in  a dense  fog;  thereafter,  and  before  she 
could  be  got  off,  a heavy  storm  arose,  and  the  master, 
to  save  the  cargo  and  the  ship,  scuttled  her,  causing 
the  loss  in  question.  It  was  held,  in  an  action  against 
one  of  the  insurers,  that  the  proximate  cause  of  the 
loss,  arising  from  the  scuttling,  was  the  storm  and  not 
the  stranding,  and  that  the  loss  was  within  the  policy. 
The  Court  said: 

“It  is  urged  in  behalf  of  respondent  that  the 
stranding  should  be  regarded  as  the  proximate  or 
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efficient  cause  of  the  disaster  which  befell  the 
vessel,  because  such  stranding  never  ceased  to 
operate  until  the  loss  was  complete, — because  it 
created  the  necessity  for  the  scuttling, — and  should 
therefore  be  treated  and  considered  as  the  causa 
causans  of  the  loss,  for  the  reason  that  if  the  ves- 
sel had  not  been  stranded  she  would  probably  have 
sustained  no  injury  from  the  storm,  or  would  not 
have  been  compelled  to  resort  to  scuttling  as  a 
means  of  safety.  This  claim  and  position  of  re- 
spondent, which  seems  to  me  to  confuse  mere  ante- 
cedent wants  and  conditions  with  efficient  causa- 
tion, does  not  settle,  but  merely  presents,  the  vital 
question,  which  is  this:  Was  the  negligent  navi- 
gation or  stranding  of  the  vessel  the  predominat- 
ing or  proximate  cause  of  the  loss  arising  from 
the  voluntary  scuttling  of  the  same,  or  was  the 
storm  the  immediate,  distinct,  and  proximate  cause 
of  such  scuttling,  and  the  loss  thence  resulting? 
The  storm  which  arose  after  the  stranding  was 
of  such  force  and  violence,  and  from  such  direction, 
as  to  drive  the  vessel  from  her  position  further 
ashore,  and  render  it  highly  probable,  if  not  abso- 
lutely certain,  that  she  would  become  a total  wreck. 
In  the  presence  of  this  new  impending  peril  and 
danger  the  master,  after  consultation  with  the 
other  officers,  voluntarily  scuttled  the  vessel  in 
order  to  save  her  and  the  cargo  from  destruction. 
I fail  to  see  any  causal  connection  between  the 
stranding  and  this  subsequent  scuttling  of  the  ves- 
sel under  such  circumstances.  Suppose  the  vessel 
had  been  insured  against  loss  or  damage  by  fire  or 
lightning,  with  the  same  exception  as  contained  in 
the  present  policy  against  perils  and  losses  aris- 
ing from  or  consequent  upon  want  of  ordinary 
care  and  skill  in  navigating  the  vessel,  and  she 
had  been  struck  by  lightning  or  burned  by  fire 
communicated  from  the  shore  while  stranded,  it 
would  not  admit  of  a moment’s  debate  that  the 
insurer  would  be  bound  to  make  good  the  loss 
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sustained,  even  though  the  stranding  occurred 
through  negligent  navigation.  No  Court  would 
seriously  entertain  the  proposition  as  a defense 
for  the  insurer,  that  if  the  vessel  had  not  been 
in  that  particular  place  she  would  not  have  been 
exposed  to  the  fire,  or  would  not  probably  have 
been  struck  by  lightning.  So  in  the  present  case, 
unless  it  can  be  successfully  maintained  that  the 
storm  and  the  necessity  thence  resulting  for 
scuttling  the  vessel  was  the  immediate  or  proxi- 
mate consequence  of  the  stranding,  or  directly 
arose  from,  or  was  caused  by,  such  stranding,  then 
such  storip  as  an  independent  peril  covered  by  the 
policy  must  stand  upon  the  same  footing  as  fire  or 
lightning  in  the  case  supposed.  A correct  appli- 
cation of  the  doctrine  of  proximate  and  remote 
cause  establishes,  in  my  opinion,  the  proposition 
that  the  storm  rather  than  the  stranding  should  be 
considered  the  predominating  efficient  cause,  and 
the  loss  resulting  from  the  voluntary  scuttling  of 
the  vessel. 

“In  the  present  case  the  storm  which  created  the 
necessity  for  scuttling  the  vessel  was  in  no  sense 
set  in  operation  by  the  stranding,  but  was  a dis- 
tinct, independent,  and  intervening  cans©,  nearest 
to  and  therefore  properly  chargeable  with  the  dis- 
aster. 

“Without  extending  quotations  from  decision  and 
text  writers  on  ‘ Insurance  V or  entering  upon  a 
detailed  review  of  the  cases,  I am  clearly  of  the 
opinion,  after  careful  consideration  of  the  subject, 
that  the  authorities,  American  and  English,  sup- 
port the  conclusion  reached  by  the  Court,  that  a 
correct  application  of  the  doctrine  of  proximate 
and  remote  cause  to  the  facts  of  this  case  requires 
that  the  storm  should  be  regarded  as  the  proxi- 
mate or  predominating  efficient  cause,  which  neces- 
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sitated  the  scuttling  of  the  vessel  from  which  re- 
sulted the  damage  to  a portion  of  the  cargo,  and 
gave  rise  to  the  general  average  loss  sought  to  be 
recovered.  ’ ’ 

On  page  31  of  his  brief,  counsel  says  that  this  case 
marks  the  distinction  pointed  out  by  him.  We  are  at 
a complete  loss  to  comprehend  how  his  explanation  of 
the  result  reached  in  that  case  differentiates  that  case 
from  the  case  at  bar,  or  lessens  the  weight  of  that  case 
as  an  authority  for  the  contention  of  the  defendant  in 
error,  that  the  earthquake  was  not  the  proximate  cause 
of  its  fire  loss.  Counsel  says  that  the  Court  held  that 
the  storm  and  not  the  stranding  was  the  proximate 
cause  of  the  loss  upon  the  ground  “that  at  the  time  of 
“ the  coming  on  of  the  storm  the  stranding  was  an 
“ accomplished  fact.  In  other  words,  the  basis  of  the 
“ ruling  was  that  the  operation  of  the  peril  which  had 
“ caused  the  stranding  was  an  accomplished  fact;  that 
‘ ‘ the  operation  of  the  peril  which  had  caused  the  strand- 
“ ing  had  ceased  at  the  time  the  storm  arose,  and  that 
“ therefore  the  storm  as  a new  and  wholly  independent 
“ force  was  in  legal  contemplation  the  proximate  cause 
“ of  the  loss  resulting  from  the  scuttling.’ ’ If  we 
paraphrase  the  foregoing  language  by  applying  to  it 
the  facts  in  the  case  at  bar,  it  would  read  as  follows: 
The  fire  and  not  the  earthquake  was  the  proximate 
cause  of  the  loss  because  “at  the  time  of  the  coming  on 
“ of  the  fire,  the  earthquake  and  the  breaking  of  the 
“ water  mains,  and  the  running  to  waste  of  the  water, 
“ were  accomplished  facts.  In  other  words,  the  basis 
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“ of  the  ruling  was  that  the  operation  of  the  earth- 
“ quake,  which  had  caused  the  breaking  of  the  water 
“ mains,  thereby  causing  the  water  supply  to  run  to 
“ waste,  was  an  accomplished  fact;  that  the  opera - 
“ tion  of  the  earthquake  which  had  caused  the  break- 
“ ing  of  the  water  mains,  thereby  causing  the  water 
“ supply  to  run  to  waste,  had  ceased  at  the  time  the 
“ fire  arose,  and  that,  therefore,  the  fire  as  a new  and 
“ wholly  independent  force  was  in  legal  contempla- 
“ tion  the  proximate  cause  of  the  loss  resulting  there- 
“ from”.  We  submit  that  counsel’s  own  explanation 
of  the  theory  of  the  decision  in  that  case,  demonstrates 
its  pertinency  to  the  facts  in  the  case  at  bar. 

In  the  case  of  Brown  v.  St.  Nicholas  Ins.  Co.,  61  N.  Y. 
332,  there  was  a policy  of  marine  insurance  upon  the 
cargo  of  a canal  boat,  containing  a clause  that  if  the 
boat  was  “prevented  or  detained  by  ice,  or  the  closing 
“ of  navigation,  from  terminating  the  trip”,  the  policy 
should  cease.  The  boat  was  proceeding  down  the  river 
Delaware,  when  a storm  arose  and  she  was  separated 
from  the  towing  tugs  and  was  driven  ashore  and 
stranded.  Thereafter  ice  formed  around  her  so  that 
the  tugs  could  not  reach  her.  She  remained  frozen  in 
until  a thaw,  when  the  wind  and  ice  forced  her  upon 
another  boat  and  she  broke  in  two  and  sank.  It  was 
held  that  the  stress  of  the  weather  by  driving  the  boat 
ashore  must  be  regarded  as  the  proximate  cause  of  the 
loss.  The  Court  held  that  the  fact  that  the  ice  formed 
and  prevented  the  tugs  from  reaching  the  boat  which 
had  become  frozen  in,  did  not  bring  the  insurer  within 
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the  exception  in  its  policy.  The  Court  referred  to  the 
Ionides  case  and  said  (p.  389) : 

“ The  failure  of  the  tugs  to  reach  the  boat  was, 
in  the  words  of  Byles,  J.,  the  ‘absence  of  an  extrin- 
sic saving  power’.” 

The  ease  of  Magoun  v.  New  England  Marine  Ins.  Co., 
1 Story  157,  Fed.  Cas.  8961,  cited  on  pages  28  and  29 
of  the  brief  of  the  plaintiff  in  error,  is  not  relied  upon 
by  ns,  nor,  so  far  as  we  can  understand,  is  it  relied  upon 
by  plaintiff  in  error.  At  any  rate,  we  think  it  is  not  in 
point  because  the  exception  in  its  policy,  of  which  the 
defendant  sought  to  avail  itself,  in  an  action  against  it, 
was,  under  the  facts  of  the  case,  held  to  have  never  ex- 
isted, and  was,  therefore,  no  defense  to  the  action  on 
the  policy. 


Second. 

“DIRECT”  DOES  NOT  MEAN  “PROXIMATE”,  AND  “INDIRECT” 
DOES  NOT  MEAN  “REMOTE” 

Under  subdivision  “2”  of  his  brief  (pp.  32-42),  coun- 
sel for  plaintiff  in  error  contends  that  the  words  “di- 
rectly or  indirectly”  are  equivalent  to  “proximately  or 
remotely”,  and  hence  that  defendant  is  not  liable  for  a 
loss  of  which  an  earthquake  is  the  remote  cause.  But 
this  contention  is  unsound. 

“Direct”  does  not  mean  “proximate”,  and  “indi- 
rect” does  not  mean  “remote”. 

*“  The  words  ‘direct’  and  ‘proximate’  do  not 
mean  ‘about  the  same  thing’.  The  direct  cause 
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may  not  be  the  proximate  cause  and  the  proximate 
cause  may  not  be  the  direct  cause.” 

Wills  v.  Ashland  &c.  Co.,  84  N.  W.  998,  1000. 

To  tbe  same  effect  see  also, 

Deisenrieter  v.  Malting  Co.,  72  N.  W.  735,  738; 
McFarlane  v.  Town  of  Sullivan,  74  Id.  559; 
Schneider  v.  Railway  Co.,  75  Id.  169; 

Bigelow  v.  Danielson,  78  N.  W.  599,  600; 

Baxter  v.  R.  R.  Co.,  80  Id.  644,  648. 

In  the  ease  of  Ward  v.  Chicago  etc.  Co.,  78  N.  W.  442, 
444,  the  judgment  was  reversed  because  of  an  instruc- 
tion to  the  effect  that  the  terms  “direct”  and  “proxi- 
mate” were  synonymous. 

In  Eustace  v.  Ins.  Co.,  175  N.  Y.  292,  a fire  caused  an 
explosion,  which  explosion  in  turn  blew  down  the  in- 
sured premises,  which  were  located  a short  distance 
from  the  building  wherein  the  explosion  occurred.  The 
Court  held  that  the  “direct”  cause  of  the  loss  was  the 
explosion,  and  that,  as  under  the  terms  of  the  policy 
the  defendant  was  liable  only  for  loss  “directly” 
caused  by  fire,  that  is  to  say,  hy  fire  direct,  there  should 
be  no  recovery.  The  decision  in  the  Hustace  case  is 
conclusive  as  to  the  meaning  of  the  words  “direct”  and 
“directly  or  indirectly”,  for  the  reason  that  the  clauses 
of  the  policy  sued  on,  wherein  these  words  are  used, 
are  prescribed  by  a statute  of  the  State  of  New  York. 
The  interpretation  of  the  clause  “direct  loss  by  fire”, 
by  the  highest  Court  of  that  State,  narrowing  as  it  did, 
the  liability  of  insurance  companies  in  most  cases,  must 
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be  presumed  to  have  met  with  the  approval  of  defen- 
dant, which  will  not  be  heard  to  say  in  a case  where  it 
affects  an  exception  to  the  policy,  that  the  Court’s  inter- 
pretation of  the  language  of  the  policy  was  erroneous. 
See, 

Fidelity  & Casualty  Co.  v.  Lowenstein,  97  Fed. 
17; 

Fidelity  & Casualty  Co.  v.  Waterman , 161  111. 

632. 

Besides,  the  use  of  the  word  “direct”  in  the  sense 
of  “immediate”  occurs  in  other  parts  of  the  policy; 
and  if  in  one  clause  of  the  policy  the  word  “direct”  is 
used  in  a special  sense,  the  policy  holder  may,  in  the 
absence  of  anything  indicating  a contrary  intention, 
assume  that  it  is  used  throughout  the  policy  in  the 
same  sense.  Now,  it  is  manifest  that  the  word  “direct” 
as  used  in  relation  to  liability  for  damage  by  lightning, 
means  immediate.  It  is  provided  that  defendant  shall 
not  be  liable  for  loss  or  damage  by  lightning  unless  fire 
ensues,  and  in  that  event  for  the  damage  by  fire  only 
(Tr.  p.  7).  But,  it  is  further  provided  that  “liability 
“ for  direct  damage  by  lightning  may  be  assumed  by 
“ specific  agreement  endorsed  upon  the  policy”  (Tr.  p. 
7).  It  is  entirely  clear  that  the  damage  here  referred 
to  is  damage  immediately  caused  by  lightning  as  dis- 
tinguished from  ensuing  fire  damage,  for  which  the  com- 
pany has  already  assumed  liability.  In  this  instance, 
therefore,  it  is  certain  that  the  word  “direct”  is  not 
used  in  the  sense  of  “proximate”. 
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In  Ins.  Co.  v.  Roost,  45  N.  E.  1097,  the  policy  sued  on 
provided,  as  does  the  policy  in  the  case  at  bar,  that  lia- 
bility for  direct  damage  “by  lightning  may  be  assumed 
“ by  specific  agreement  hereon”,  and  such  liability,  by 
specific  agreement  was  assumed.  A powder  house  situ- 
ated across  the  street  from  the  insured  premises  was 
struck  by  lightning  and  an  explosion  occurred  whereby 
the  insured  premises  were  destroyed.  The  Court  held 
that  the  plaintiff  was  not  entitled  to  recover — that  the 
direct  cause  of  the  loss  was  explosion , and  not  lightning. 

On  page  39  of  his  brief,  counsel  for  plaintiff  in  error 
says:  “The  word  ‘indirectly’  is  the  antithesis  of  ‘ di- 

“ rectly’,  and,  therefore  if  the  word  ‘directly’  is  equiv- 
“ alent  to  ‘proximately’,  then  ‘indirectly’  must  be  given 
‘ ‘ the  meaning  of  remotely,  as  remotely  is  the  antithesis 
“ of  proximately.”  The  premise  to  this  conclusion 
being  unsound,  as  we  have  seen,  the  conclusion  neces- 
sarily falls  with  it;  and  that  such  a conclusion  is  de- 
ducible  from  the  premise  is  additional  confirmation  of 
the  unsoundness  of  the  premise.  It  is  elementary  that 
the  law  takes  no  account  of  “remote”  causes. 

Bacon’s  Maxims,  Reg.  1; 

Field  on  Damages,  Sec.  10; 

Scheffer  v.  R.  R.  Co.,  105  U.  S.  249. 

As  was  said  by  Judge  Van  Fleet  in  his  instructions  in 
Richmond  Coal  Company  v.  Commercial  Union  Assur- 
ance Company,  159  Fed.  985,  987 : 

“ The  law  does  not  inquire  into  the  cause  of  a 
proximate  cause.  When  the  proximate  cause  of  an 
effect  ha,s  been  ascertained,  the  law  ceases  to  make 
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further  inquiry  and  ascribes  the  result  exclusively 
to  such  cause.” 

A proximate  cause  may,  of  course,  operate  either  di- 
rectly or  indirectly. 

Finally  and  conclusively  upon  this  point,  we  cite  the 
case  of  Williamsburgli  City  Fire  Insurance  Company  v. 
Willard,  No.  1586,  decided  by  this  Court  October  5, 
1908. 

Referring  to  the  Willard  case  counsel  for  plaintiff  in 
error  says  (Brief  p.  41),  “that  the  Court  was  in  error  in 
so  holding”,  contending  that  the  decision  in  the  Willard 
case  is  in  conflict  with  the  decision  of  the  Supreme  Court 
in  The  G.  R.  Booth,  171  U.  S.  450.  But  no  such  question 
was  before  the  Supreme  Court  in  the  case  referred  to. 
The  question  decided  in  that  case  was  that  the  proxi- 
mate cause  of  the  loss  was  explosion  and  not  a peril  of 
the  sea.  In  discussing  that  question  the  Court  said  that 
the  damage  caused  by  a direct  consequence  of  the  proxi- 
mate cause  was  attributable  to  the  proximate  cause.  The 
loss  was  proximately , but  indirectly  caused  by  the  ex- 
plosion. 

It  is  further  to  be  noted  that  the  argument  in  this 
part  of  the  Brief  of  the  Plaintiff  in  Error,  just  as  in  the 
first  part,  is  predicated  upon  the  erroneous  premise  that 
the  excepted  peril  “earthquake”  can  be  the  remote 
cause  of  a fire  loss  without  being  in  any  way  connected 
with  the  origin  or  starting  of  the  fire — in  other  words, 
his  contention  is  that  the  words  “loss  caused  directly 
or  indirectly  by  earthquake”  in  this  case  do  not  mean 
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“ loss  by  fire  caused  directly  or  indirectly  by  earth- 
quake ’ 

Finally  upon  this  branch  of  the  case,  we  submit,  that, 
in  the  language  of  Willes,  J.,  in  the  case  of  lonides  v. 
Univ.  Marine  Ins.  Co.,  14  C.  B.  N.  S.  260,  289,  there 
should  be  applied  to  this  case 

“ the  ordinary  rule  of  insurance  law,  that,  in  ascer- 
taining the  relative  rights  of  the  parties,  you  are 
not  to  trouble  yourself  with  distant  causes  or  to  go 
into  a metaphysical  distinction  between  causes  effi- 
cient and  material  and  causes  final;  but  you  are  to 
look  exclusively  to  the  proximate  and  immediate 
cause  of  the  loss”. 

It  is  clear  that  the  exception  to  its  liability  for  the  fire 
loss  of  the  defendant  in  error,  here  sought  to  be  in- 
voked by  the  plaintiff  in  error,  can  only  be  evolved  from 
the  provisions  of  the  policy  by  a process  of  the  most 
superlatively  refined  reasoning,  based  upon  an  erroneous 
premise  and  upon  intricate  metaphysical  distinctions  in 
the  law  of  causation — far  beyond  the  comprehension  of 
the  ordinary  policy  holder. 

In  the  case  of  Peters  v.  Warren  Ins.  Co.,  14  Peters  99, 
the  Supreme  Court,  at  page  108,  says: 

“ If  there  be  any  commercial  contract  which, 
more  than  any  other,  requires  the  application  of 
sound  common  sense  and  practical  reasoning  in  the 
exposition  of  it,  and  in  the  uniformity  of  the  appli- 
, cation  of  rules  to  it,  it  is  certainly  a policy  of  in- 
surance ; for  it  deals  with  the  business  and  interests 
of  common  men,  who  are  unused  to  deal  with  ab- 
stractions and  refined  distinctions.” 


Even  counsel  for  plaintiff  in  error  will,  we  conceive, 
liardly  contend  that  the  exception  here  relied  upon  fol- 
lows plainly  or  clearly  from  the  language  of  the  con- 
tract of  insurance.  It  is  a well-settled  rule,  supple- 
mentary to  the  general  rule  that  the  terms  of  a policy 
when  of  doubtful  meaning  are  to  be  construed  in  favor 
of  the  insured  and  against  the  insurer,  that  conditions 
and  exceptions  to  liability  must  be  plainly  expressed 
and  are  to  be  construed  strictly  against  the  insurer  and 
liberally  in  favor  of  the  insured. 

See: 

Ins.  Co.  v.  Slaughter,  12  Wall.  404; 

National  Bank  v.  Ins.  Co.,  95  U.  S.  673,  678,  679; 

Sayles  v.  N.  W.  Ins.  Co.,  Fed.  Cases  No.  12,422; 

' Stout  v.  Commercial  Union  Ins.  Co.,  12  Fed.  554; 

Lowenstein  v.  N.  Y.  Co.,  88  Fed.  474; 

Canton  Ins.  Co.  v.  Woodside,  90  Fed.  301; 

Wausau  Tel.  Co.  v.  United  Firemen’s  Ins.  Co., 
101  N.  W.  1100; 

Robinson  v.  Aetna  Ins.  Co.,  30  So.  665; 

Georgia  Home  Ins.  Co.  v.  Allen,  24  So.  399; 

Grant  v.  Lexington  F.  I.  Co.,  5 Ind.  23  (61  A. 
D.  74); 

Phoenix  Ins.  Co.  v.  Spiers,  8 S.  W.  453; 

Kingsley  v.  N.  E.  Mut.  F.  Ins.  Co.,  8 Cush.  393; 

Western  Ins.  Co.  v.  Crapper,  32  Pa.  St.  351; 
(75  A.  D.  561). 
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In  the  case  of  Royal  Ins.  Co.  v.  Martin,  192  U.  S.  149, 
at  page  162  the  Supreme  Court  says : 

“As  the  words  of  the  policy  are  those  of  the  com- 
pany, they  should  be  taken  most  strongly  against 
it,  and  the  interpretation  should  be  adopted  which 
is  most  favorable  to  the  insured,  if  such  interpre- 
tation be  not  inconsistent  with  the  words  used.” 

See  also,  Liverpool,  etc.,  Ins.  Co.  v.  Kearny,  180  U. 
S.  132,  136. 

Third. 

IT  IS  NOT  AVERRED  IN  THE  AMENDED  ANSWER  THAT  THE 
FIRE  WHICH  DESTROYED  THE  PROPERTY  OF  THE  DE- 
FENDANT  IN  ERROR  WAS  CAUSED  DIRECTLY  OR  INDI- 
RECTLY BY  EARTHQUAKE.  THIS  IS  A SPECIAL  DEFENSE 
UNDER  THE  POLICY  AND  IT  SHOULD  HAVE  BEEN  SPECI- 
ALLY PLEADED. 

Aside  from  the  foregoing  considerations  as  to  the 
sufficiency  of  the  “earthquake”  defense,  we  submit,  it  is 
not  open  to  the  plaintiff  in  error  in  the  case  at  bar, 
because  it  was  not  properly  pleaded.  The  defense  that 
the  loss  by  fire  to  the  property  of  the  defendant  in  error 
was  caused  directly  or  indirectly  by  earthquake,  is  a 
special  defense. 

Subdivision  2 of  Section  437  of  the  Code  of  Civil  Pro- 
cedure of  the  State  of  California,  provides  that  the 
answer  of  the  defendant  shall  contain  “a  statement  of 
“ any  new  matter  constituting  a defense  or  counter 
“ claim”.  Under  this  rule  of  pleading,  the  defense  in 
question  should  have  been  specially  stated  in  the 
amended  answer. 
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See 

Piercy  v.  Sabin,  et  al.,  10  Cal.  22 ; 

Glazer  v.  Clift,  10  Cal.  303; 

Coles  v.  Soulsby,  21  Cal.  47 ; 

McCreery  v.  Duane,  52  Cal.  262; 

McGuire  v.  Quintana,  52  Cal.  427 ; 

Nordholt  v.  Nordholt,  87  Cal.  552,  556; 

Michalitschke  v.  Wells,  Fargo  and  Company,  118 
Cal.  683,  690. 

Under  Section  914  of  the  Bevised  Statutes  of  the 
United  States  the  sufficiency  of  the  amended  answer  will 
be  determined  by  the  laws  of  California  regulating  the 
practice  and  pleadings  in  the  Courts  of  that  State.  See, 

Rush  v.  Newman,  58  Fed.  158,  161. 

The  amended  answer  does  not  aver  as  a special  de- 
fense that  the  property  of  the  defendant  in  error  was 
destroyed  by  a fire  caused  either  directly  or  indirectly 
by  the  earthquake.  It  is  averred  “that  in  and  by  the 
“ policy  of  insurance  in  this  action  sued  upon,  it  was 
“ provided,  and  by  and  between  the  plaintiff  and  the 
“ defendant  stipulated  and  agreed,  that  the  defendant 
“ Company  should  not  be  liable  for  loss  caused  directly 
“ or  indirectly  by  earthquake”  (Tr.  pp.  36,  37).  Then 
follow  averments  showing  the  existence  of  a water  sys- 
tem in  San  Francisco  with  water  mains,  pipes  and  hy- 
drants, with  an  abundant  supply  of  water  for  extin- 
guishing fires,  including  the  fires  immediately  caused 
by,  and  resulting  from  the  earthquake  shocks  of  April 
18th,  1906,  and  that  the  earthquake  shocks,  or  some  one 
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or  more  thereof,  broke  the  mains  and  piping  and  shut 
off  the  water  supply  from  the  city,  including  that  por- 
tion where  the  property  described  in  the  complaint  was 
situated,  and  wherein  the  fire  by  which  the  property 
was  destroyed  had  its  origin,  and  that  by  reason  of  the 
breaking  of  the  pipes  and  the  shutting  off  of  the  water 
the  Fire  Department  was  without  water  to  play  upon 
the  fire  that  destroyed  plaintiff’s  property.  And  then 
follows  this  averment  “and  defendant  alleges  that  said 
“ property  would  not  have  been  destroyed,  and  said 
“ loss  would  not  have  resulted,  if  said  water  supply  had 
“ not  been  cut  off,  as  in  this  amended  answer  set  forth”. 
There  is  no  averment  that  the  loss  to  the  defendant  in 
error,  by  the  destruction  of  its  property,  was  caused 
either  directly  or  indirectly  by  earthquake,  or  by  any 
other  peril  claimed  to  have  been  excepted  under  the 
terms  of  the  policy.  The  facts  averred  are  of  eviden- 
tiary matter  alone;  matter  which  could  support  any  one 
of  a number  of  special  defenses.  The  essential  fact, 
upon  which  the  defendant  in  error  relies  for  exemption 
under  its  policy,  is  not  averred.  It  is  well  settled  that 
the  ultimate  fact,  and  not  evidentiary  matter,  should  be 
pleaded  : 

Green  v.  Palmer,  15  Cal.  411,  415,  416 ; 

Thomas  v.  Desmond,  63  Cal.  426,  427 ; 

United  States  v.  Ames,  99  U.  S.  35,  45 ; 

Fogg  v.  Blair,  139  U.  S.  118,  127. 

In  the  cases  of  Richmond  Coal  Company  v.  The  Com- 
mercial Union  Assurance  Company,  Limited,  No.  1622, 
of  the  records  of  this  Court,  and  of  The  Commercial 
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Union  Assurance  Company , Limited  v.  Bergin,  No. 
1477,  of  the  records  of  this  Court,  the  Insurance  Com- 
pany in  each  case  is  represented  by  the  same  counsel, 
who  appears  for  it  in  the  case  at  bar.  In  each  of  those 
cases  (as  will  appear  by  a reference  to  the  Transcripts  of 
Record),  the  Insurance  Company  claimed  exemption  un- 
der its  policy  by  reason  of  the  earthquake  exception, 
and  in  the  answer  in  each  of  those  cases  there  is,  first, 
an  averment  that  the  fire  and  plaintiff’s  loss  and  damage 
were  caused  directly  by  earthquake,  and,  second,  an 
averment  that  they  were  indirectly  caused  by  earth- 
quake. In  the  Bergin  case  the  averments  are  as  follows: 

‘ ‘ That  the  fire  in  said  amended  complaint  referred 
to  by  which  plaintiff’s  property  in  said  amended 
complaint  described  was  destroyed  was  caused  by 
earthquake  and  that  plaintiff’s  loss  and  damage  by 
fire  as  alleged  in  said  amended  complaint  was 
caused  directly  by  earthquake.” 

“That  the  fire  in  said  amended  complaint  referred 
to  by  which  plaintiff’s  property  in  said  amended 
complaint  described  was  destroyed  was  caused  by 
earthquake  and  that  plaintiff’s  loss  and  damage  by 
fire  as  alleged  in  said  amended  complaint  were 
caused  indirectly  by  earthquake”  (Tr.  p.  50.) 

In  the  Richmond  Coal  Company  case  the  averments 
are  as  follows : 

“That  in  and  by  the  policy  of  insurance  in  this 
action  sued  upon  it  was  provided  by  and  between 
the  insured  under  the  policy  sued  on  and  defendant, 
and  it  was  stipulated  and  agreed,  that  the  defend- 
ant company  should  not  be  liable  for  loss  caused 
directly  or  indirectly  by  earthquake;  and  defendant 
alleges  the  fact  to  be  that  the  fire  mentioned  in  the 
complaint  and  the  loss  thereby  and  by  reason 
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thereof  in  the  complaint  specified  and  alleged,  was 
caused  indirectly  by  earthquake,  and  that  but  for 
such  earthquake  said  fire  and  said  loss  would  not 
have  occurred”  (Tr.  p.  19). 

“That  in  and  by  the  policy  of  insurance  in  this 
action  sued  upon  it  was  provided  by  and  between 
the  insured  under  the  policy  sued  on  and  defendant, 
and  it  was  stipulated  and  agreed  that  the  defendant 
company  should  not  be  liable  for  loss  caused  directly 
or  indirectly  by  earthquake;  and  defendant  alleges 
the  fact  to  be  that  the  fire  mentioned  in  the  com- 
plaint, and  the  loss  thereby  and  by  reason  thereof 
in  the  complaint  specified  and  alleged,  was  caused 
directly  by  earthquake,  and  that  for  such  earth- 
quake said  fire  and  said  loss  would  not  have  oc- 
curred” (Tr.  pp.  18,  19). 

See  also,  Baker  & Hamilton  v.  Williamsburgh  City 
Fire  Ins.  Co.,  157  Fed.  280,  281. 

There  is  no  contention,  and,  indeed,  there  could 
not  be  any,  that  the  breaking  of  the  water  mains 
and  the  shutting  off  of  the  water  supply,  as  a cause 
of  fire  loss,  were  excepted;  but  that,  we  submit,  is 
the  only  special  defense  that  could  be  claimed  to 
have  been  even  inferentially  pleaded.  There  is  no 
averment  that  the  fire  loss  of  the  defendant  in  error 
was  either  directly  or  indirectly  caused  by  earth- 
quake. We  believe,  that  the  reason  it  was  not  made,  is 
that  the  plaintiff  in  error  recognized  that  it  could  not, 
consistently  with  the  facts  set  up  in  its  amended  answer, 
aver  that  earthquake  was  either  the  direct  or  indirect 
cause  of  the  fire.  But,  if  such  an  averment  was  neces- 
sary, so  that  plaintiff  in  error  might  avail  itself  of  the 
defense  in  question,  then  it  should  have  been  made, 
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and  without  it,  the  amended  answer  was  manifestly  in- 
sufficient. 

It  is  further  to  be  noted  in  this  connection,  that 
the  complaint  alleges  the  destruction  of  the  property 
of  the  defendant  in  error  by  fire  on  April  19,  1906  (Tr. 
p.  13),  and  that  the  averments  of  the  amended  answer 
are  that  the  water  supply  was  sufficient  to  extinguish 
all  fires  occurring  upon  said  18th  day  of  April,  1906, 
and  that  “all  of  said  fires,  and  each  thereof,  could  and, 
“ in  the  usual  and  ordinary  course  of  events,  would 
“ have  been  extinguished”,  if  the  water  supply  had 
been  available  at  the  time  of  the  breaking  out  of  the 
fires  and  “thereafter  during  said  18th  day  of  April, 
1906”.  There  is  a significant  absence  of  any  averment 
as  to  the  condition  of  the  water  mains  and  of  the  water 
supply  on  the  19th  day  of  April,  1906,  when  the  proper- 
ty of  the  defendant  in  error  was  burned. 

For  the  reasons  herein  stated,  it  is  respectfully  sub- 
mitted that  the  Court  below  did  not  err  in  sustaining 
the  demurrer  to  the  amended  answer  and  that  the 
judgment  appealed  from  should  be  affirmed. 

Respectfully  submitted, 

Pillsbury,  Madison  & Sutro, 
Attorneys  for  Defendant  in  Error. 
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to  actually  operate  as  counsel  state,  but  tbis  fact  is 
wholly  immaterial  in  determining  questions  of  caus- 
ation, as  we  have  hereinabove  shown. 

“In  case  of  the  concurrence  of  different 
causes  to  one  of  which  it  is  necessary  to  attrib- 
ute the  loss,  it  is  to  be  attributed  to  the  efficient 
predominating  peril,  whether  it  is  or  is  not  in 
activity  at  the  consummation  of  the  disaster.” 

Phillips  on  Insurance,  Sec.  1132 ; 

Dole  v.  Ins.  Co.,  2 Cliff  451; 

Aetna  Ins.  Co.  v.  Boon,  95  U.  S.  117. 

The  earthquake  “as  a cause  never  ceased  to  oper- 
“ ate  until  the  loss  was  complete”. 

Aetna  Ins.  Co.  v.  Boon,  supra. 

7.  Counsel  say  that  it  appears  from  the  amended 
answer  that  “after  the  running  to  waste  of  the 
“ water,  a fire  occurred  which  was  at  all  times  oper- 
“ ative  upon  the  insured  property”.  In  this  counsel 
are  in  error;  it  is  expressly  averred  in  the  amended 
answer  (Trans,  p.  36)  that  the  fire  which  destroyed 
the  insured  property  had  its  origin  at  a point  some 
distance  from  the  said  property  and  that,  if  the 
earthquake  had  not  broken  the  water  mains,  an 
abundant  supply  of  water  would  have  been  avail- 
able by  the  use  of  which  the  fire  could  have  been 
extinguished  before  it  reached  said  property. 

8.  As  conclusive  upon  the  proposition  that  the 
earthquake  in  the  case  at  bar  is  to  be  deemed  the 
efficient  predominating  cause  of  the  ultimate  loss  we 
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desire  to  call  the  attention  of  the  court,  especially, 
to  the  case  of  Hazard  v.  Neiv  England  Marine  Ins. 
Co.,  1 Sumn.  218;  Fed.  Cas.  6282,  cited  in  our  open- 
ing brief.  In  that  case  a ship,  insured  by  a marine 
policy,  sustained  an  injury  at  the  Cape  de  Verde 
Islands  in  the  loss  of  her  false  keel.  The  master 
of  the  ship  failed  to  repair  the  injury  and  two  years 
thereafter  it  was  discovered  that  worms  had  per- 
forated the  ship  and  rendered  her  wholly  innaviga- 
ble; the  worms  could  not  have  perforated  the  ship 
if  the  injury  had  been  repaired,  i.  e.,  if  the  preven- 
tive or  saving  agency  had  existed.  Upon  this 
branch  of  the  case,  Mr.  Justice  Story  held  that  the 
negligence  of  the  master  in  not  repairing  the  ship 
by  reason  of  which  the  worms  were  permitted  to 
operate  upon  her,  was  the  proximate  cause  of  the 
loss,  upon  the  ground  that  if  the  keel  had  been  re- 
paired the  damage  by  the  worms  would  have  been 
prevented. 

We  submit,  therefore,  that  this  case  alone  is  con- 
clusive in  support  of  our  contention  that  under  the 
facts  pleaded  in  the  amended  answer  the  earth- 
quake was  the  proximate  cause  of  the  loss ; but  even 
if  the  earthquake  was  merely  the  remote  cause  of 
the  loss,  we  submit  that  nevertheless  the  insurer  is 
exonerated  from  liability  under  the  exemption  from 
“loss  caused  directly  or  indirectly”  by  the  excepted 
peril. 
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9.  Finally,  we  submit,  that  irrespective  of  au- 
thority and  upon  principle  alone,  it  must  be  held  that 
the  earthquake,  under  the  facts  pleaded  in  the 
amended  answer,  was  the  efficient,  predominating 
and  proximate  cause  of  the  loss  to  the  insured  prop- 
erty. It  is  a historical  fact  that  immediately  after 
the  occurrence  of  the  earthquake  of  April  18th, 
1906,  a large  number  of  fires  started  in  San  Fran- 
cisco, some  of  which  were  caused  by  the  earthquake 
and  others  of  which  were  started  by  other  causes. 
These  fires  burned  into  a conflagration  lasting  for 
three  days  and  which  destroyed  a large  area  of  the 
city.  Prior  to  the  earthquake,  there  was  an  abund- 
ant water  supply  furnished  to  the  city  through  water 
mains  coming  from  without  the  city.  If  the  earth- 
quake had  not  occurred  and  broken  these  mains 
there  would  have  been  an  abundant  water  supply 
available  and  after  the  earthquake  had  occurred 
there  was  a capable  and  efficient  fire  department 
which,  if  water  had  been  available,  would  have  ex- 
tinguished these  fires  belore  they  could  have  done 
any  great  amount  of  damage.  Under  this  state  of 
facts  would  not  every  reasonable  man  come  to  the 
conclusion  that  all  losses  resulting  from  the  spread 
of  these  fires  wTere  due  to  the  earthquake  as  the  con- 
trolling, efficient  and  proximate  cause  thereof? 'We 
submit  that  there  can  be  but  one  answer  to  this 
question  and  that  it  must  be  held  that,  not  only 
under  well-established  rules  of  law,  but  according 
to  the  judgment  of  reasonable  men,  the  earthquake 
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was  the  efficient,  predominating  and  proximate  cause 
of  all  losses  similar  to  the  loss  involved  in  the  case 
at  bar. 

In  the  case  at  bar  the  occurrence  of  the  earth- 
quake, the  breaking  of  the  water  mains,  the  starting 
of  the  fires  and  the  conflagration  resulting  there- 
from constituted,  to  use  the  language  of  Mr.  Jus- 
tice Strong  in  Ins.  Co.  v.  Boon , supra , a series  of 
“ events  so  linked  together  as  to  form  one  continu- 
“ ous  whole”.  If  then,  there  ever  was  a case  to 
which  the  rule  for  which  we  contend  should  be  ap- 
plied, that  case  is  presented  here. 


IV. 

“DIRECT”  MEANS  “PROXIMATE”  AND  “INDIRECT” 
MEANS  “REMOTE”. 

1.  We  have  shown  in  our  opening  brief,  and  we 
submit  conclusively,  that  by  the  use  of  the  words 
“directly  or  indirectly”  in  the  exemption  clause,  the 
insurer  has  thereby  exonerated  itself  from  all  loss 
proximately  or  remotely  caused  by  the  excepted 
perils. 

Counsel,  however,  argue  that  the  word  “direct” 
is  not  equivalent  to  “proximate”  when  used  to  ex- 
press causation.  In  support  of  this  contention 
counsel  cite  certain  cases  on  page  37  of  their  brief, 
all  from  Wisconsin ; if  these  cases  hold  what  counsel 
say  they  do,  then  they  are  squarely  in  conflict  with 
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the  decisions  of  the  Supreme  Court,  cited  in  our 
opening  brief;  but  a reading  of  these  cases  will 
show  that  the  opinions  of  the  courts  therein  were 
all  directed  to  the  application  of  the  principle  that 
“proximate  cause”  is  not  the  same  as  “proximate”, 
and  that  the  word  “proximate”  in  the  phrase  “prox- 
“ imate  cause”  is  not  the  same  as  “nearest”. 

2.  The  case  of  Hustace  v.  Ins.  Co.,  175  N.  Y.  292, 
is  also  cited  by  counsel  as  supporting  their  conten- 
tion. A reading  of  this  case  will  show,  however, 
that  the  court  did  not  hold  that  under  the  insuring 
clause  the  insurer  would  only  be  liable  for  damage 
by  fire  direct,  i.  e.,  for  damage  done  by  fire  actually 
burning  the  insured  premises.  The  decision  turned 
solely  upon  the  proposition  that,  having  excepted 
loss  by  explosion,  the  insurer  was  thereby  exonerated 
from  liability  for  concussion  damage  done  by  ex- 
plosion even  though  such  explosion  was  set  in  opera- 
tion by  the  peril  insured  against.  The  court  ex- 
pressly admitted  in  its  opinion  that,  but  for  the 
explosion  clause,  it  would  have  been  compelled  to 
hold  that  the  insurer  was  liable  for  the  concussion 
damage  as  for  a loss  by  fire.  As  conclusive  upon 
the  proposition  that  the  court  in  the  Hustace  ease 
did  not  intend  to  hold  that,  under  an  insurance 
against  “direct  loss  by  fire”  the  insurer  is  liable  only 
in  case  fire  immediately  attacks  the  premises  in- 
sured, it  may  be  said  that  an  insurer  is  always  held 
liable  for  the  damage  bj^  water  used  to  extinguish 
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a fire,  and  no  one  will  contend  that  the  Court  of  Ap- 
peals of  New  York  would  hold  that,  under  an  insur- 
ance against  “direct  loss  by  fire”,  the  insurer  is 
not  liable  for  this  water  damage. 

3.  Counsel  contend  that  the  word  “direct”,  as 
used  in  the  lightning  clause,  means  “immediate”. 
This  contention  is  manifestly  unsound.  The  insurer 
says,  in  the  exemption  provision  of  the  policy,  that 
it  will  not  be  liable  for  any  damage  by  lightning 
other  than  for  the  damage  by  fire  ensuing  thereupon. 
So,  in  order  to  provide  for  a special  assumption  of 
liability  for  damage  by  lightning,  covering  all  the 
effects  thereof,  it  says  that  liability  for  direct  dam- 
age by  lightning  may  be  assumed  by  specific  agree- 
ment on  the  policy;  but  whether  the  bolt  of  light- 
ning immediately  damages  the  property  insured 
or  proximately  causes  such  damage,  for  instance 
by  striking  a wall  and  throwing  such  wall  down 
upon  premises  insured  against  direct  damage  by 
lightning,  the  insurer  is  liable.  The  word  “direct” 
in  the  lightning  clause  is  used  in  the  same  sense 
that  it  is  used  in  the  main  insuring  clause  of  the 
policy,  against  “ direct  loss  or  damage  by  fire”, 
and  covers  all  damage  proximately  caused  by  the  ac- 
tion of  lightning. 

The  case  of  Ins.  Co.  v.  Boost,  45  N.  E.  1097,  is 
cited  as  supporting  counsel’s  contention  that  the 
word  “direct”  in  the  lightning  clause  means  “imme- 
diate”. In  that  case  a powder  house  was  struck  by 
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lightning  and  an  explosion  occurred,  which  latter 
peril  immediately  damaged  the  premises  insured. 
The  peril  of  explosion  was  excepted  in  the  policy 
and  the  court  held  that,  as  this  peril  was  excepted, 
it  was  immaterial  that  the  peril  of  lightning  in- 
sured against  had  set  the  explosion  in  operation. 
The  court  did  not  hold,  as  stated  by  counsel,  that 
the  direct  cause  of  the  loss  was  explosion ; and  if  the 
court  had  been  of  opinion  that  the  word  “ direct” 
as  used  in  the  lightning  clause  meant  “immediate”, 
then  the  insurer  would  have  been  exempted  even  in 
the  absense  of  the  explosion  exception , and  there 
would  have  been  no  necessity  for  the  court’s  dis- 
cussing the  explosion  exemption  at  all. 

4.  Counsel  say  that  it  is  elementary  that  the 
law  takes  no  account  of  remote  causes.  This  is  true 
in  cases  of  tort,  but  the  law  does  take  account  of 
remote  causes  when  the  insurer  has  exempted  itself 
in  a policy  of  insurance  from  liability  for  loss 
“remotely”,  i.  e.,  “indirectly”  caused  by  a peril. 

Ins.  Co.  v.  Dorgan,  58  Fed.  946. 

5.  Counsel  say:  “even  counsel  for  plaintiff  in 
“ error  will,  we  conceive,  hardly  contend  that  the 
“ exception  here  relied  upon  follows  plainly  or 
“ clearly  from  the  language  of  the  contract  of  in- 
“ surance”.  Their  conception  is,  however,  errone- 
ous, for  we  contend  that  by  excepting  itself  from 
“ loss  caused  directly  or  indirectly  by  earthquake”, 
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the  insurer  has  in  plain  and  unmistakable  language 
provided  not  only  that  it  will  not  he  liable  for  the 
loss  resulting  from  the  operation  of  the  earth- 
quake in  the  manner  set  forth  in  defendants’ 
amended  answer,  but  for  every  hind  of  loss  that 
may  be  directly  or  indirectly  caused  by  the  excepted 
peril. 


V. 

THE  AMENDED  ANSWER  IS  ENTIRELY  SUFFICIENT 
AS  AGAINST  GENERAL  DEMURRER. 

1.  Counsel  argue  that,  as  in  its  amended  answer 
the  defendant  has  pleaded  the  evidentiary  facts  and 
not  the  ultimate  facts,  such  answer  is  insufficient  as  a 
pleading. 

It  is  a matter  of  considerable  surprise  to  us  that 
counsel  have  raised  this  point,  but  having  done  so, 
we  feel  justified  in  explaining  the  reason  why  the 
amended  answer  was  framed  as  it  is.  In  its  first 
answer  filed,  the  defendant  pleaded  the  policy  ex- 
emption and  averred  the  ultimate  facts  that  both 
the  loss  sued  for  and  the  fire  which  burned  the 
property  were  caused  both  directly  and  indirectly 
by  earthquake.  After  this  answer  had  been  filed, 
defendant  ascertained  that  the  fire  which  burned 
the  insured  property  was  not  caused  by  earthquake, 
and  therefore  its  claim  of  exemption  was  based  upon 
the  fact,  solely,  that  the  earthquake  destroyed  the 
water  mains,  by  reason  of  which  the  fire  was  per- 
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mitted  to  spread  to  and  destroy  the  insured  prop- 
erty. In  view  of  these  facts,  counsel  for  plaintiff  in 
error  here  agreed,  at  the  request  of  counsel,  with 
the  express  sanction  of  the  trial  court,  and  in  or- 
der to  save  the  insured  the  trouble  and  expense 
of  going  to  trial,  that  the  defendant  should  amend 
its  answer  and  set  forth  the  probative  facts  ap- 
pearing in  the  amended  answer  so  that  the  trial 
court  could  pass  upon  the  question  as  one  of 
law.  In  view  of  this  situation,  we  repeat  that 
it  is  a matter  of  surprise  to  us  that  counsel  now 
raise  the  point  that  the  amended  answer  is  bad 
pleading  because  probative  facts  and  not  ultimate 
facts  are  pleaded  therein. 

We  are  perfectly  familiar  with  the  fact  that  the 
rules  of  good  pleading  demand  that  ultimate  facts 
and  not  probative  facts  should  be  stated,  and  we 
therefore  make  the  above  explanation  in  order  to 
show  why  this  rule  of  pleading  was  violated.  But 
although  the  rules  of  good  pleading  require  that 
ultimate  facts  and  not  probative  facts  should  be 
pleaded,  nevertheless  a pleading  of  probative  facts 
is  wholly  sufficient  as  against  general  demurrer, 
and  in  this  case  the  only  objection  made  to  the 
amended  answer  was  by  demurrer  based  upon  the 
ground  that  the  facts  pleaded  therein  were  insuffi- 
cient to  constitute  a defense. 

It  is  a well  settled  rule  that  the  pleading  of  pro- 
bative facts  constitutes  merely  a formal  defect, 
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which,  like  all  other  formal  defects  in  pleading, 
can  only  be  reached  by  special  demurrer  or  by  mo- 
tion to  strike  out,  and  cannot  be  reached  by  a 
general  demurrer  for  want  of  facts,  if  the  facts, 
although  defective^  pleaded,  constitute  a cause  of 
action  or  a defense. 

Harnish  v.  Bramer,  71  Cal.  155 ; 

Grant  v.  Slieerin,  84  Cal.  200; 

Ryan  v.  Jacques , 103  Cal.  284; 

Mullaly  v.  Toivnsend,  119  Cal.  52 ; 

Larkin  v.  Mullen,  128  Cal.  453; 

Himmelmann  v.  Spanagel,  39  Cal.  401 ; 

Teha/ma  County  v.  Bryan,  68  Cal.  57. 

This  rule  is  also  announced  by  Sec.  954,  of  the 
Revised  Statutes  of  the  United  States,  which  pro- 
vides : 

“No  summons,  writ,  declaration,  return,  pro- 
cess, judgment  or  other  proceedings  in  civil 
causes,  in  any  court  of  the  United  States,  shall 
be  abated,  arrested,  quashed,  or  reversed  for  any 
defect  or  want  of  form;  but  such  court  shall 
proceed  and  give  judgment  according  as  the 
right  of  the  cause  and  matter  in  law  shall  ap- 
pear to  it,  without  regarding  any  such  defect, 
or  want  of  form,  except  those  which,  in  cases  of 
demurrer,  the  party  demurring  specially  sets 
down , together  with  his  demurrer,  as  the  cause 
thereof;  * 

2.  Counsel  say  that  there  is  no  averment  that  the 
loss  of  the  defendant  in  error  was  either  directly  or 
indirectly  caused  by  earthquake.  In  framing  its 
answer  in  order  to  convenience  counsel,  the  defend- 
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ant  Insurance  Company  omitted  to  make  such 
averment  because  if  such  averment  had  been  made 
the  defendant  would  have  been  entitled  to  prove  a 
loss  from  a fire  caused  by  earthquake,  and  thus  the 
single  question  which  counsel  desired  to  have  pre- 
sented could  not  have  been  raised,  as  a matter  of 
law.  In  its  amended  answer  defendant  has  pleaded 
the  policy  exemption  in  haec  verba , and  thereafter 
has  set  forth  the  probative  facts;  if  therefore  these 
probative  facts  show  a case  within  the  policy  ex- 
emption the  defendant  is  not  liable;  if  such  facts 
do  not  show  such  a case  the  defendant  is  liable ; but 
in  either  event  the  pleading  is  good  as  against  a 
general  demurrer  which  raises  the  single  question 
of  the  sufficiency  of  the  facts  pleaded,  and  not  of 
the  manner  in  which  those  facts  are  pleaded. 

It  is,  therefore,  clear  that  even  if  counsel  are  per- 
mitted to  raise  this  point,  notwithstanding  the  rea- 
sons hereinabove  set  forth  as  to  why  the  amended 
answer  was  framed  as  it  is,  nevertheless  there  is  no 
merit  in  their  contention  as  a pure  matter  of  law. 

3.  Counsel  allege  that  in  the  amended  answer 
there  is  no  averment  as  to  the  condition  of  the  water 
mains  and  of  the  water  supply  on  the  19th  day  of 
April,  1906,  when  the  insured  property  was  burned, 
and  that  the  averment  is  that  the  water  supply  was 
sufficient  to  extinguish  all  fires  occurring  on  the 
18th  day  of  April,  1906.  It  is  expressly  averred  that 
the  earthquake  of  April  18th,  1906,  broke  the  water 
mains  and  shut  off  the  supply  of  water  from  the 
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city  “and  from  the  portion  of  said  city  wherein  the 
“ property  described  in  the  complaint  teas  situate , 
“ and  wherein  the  fire  by  which  said  property  was 
“ destroyed  had  its  origin  and  that  by  reason  of  the 
“ breaking  of  said  pipes  and  the  shutting  off  of  the 
“ water  the  said  Fire  Department  teas  without 
“ water  to  play  upon  said  fires , and  upon  said  last 
“ mentioned  fire,  by  reason  ivhereof  said  fires,  and 
“ said  last  mentioned  fire  spread  throughout  said 
“ city,  and  said  last  mentioned  fire  reached  to  said 
“ property  of  the  plaintiff  and  destroyed  said  prop- 
“ erty,  and  defendant  alleges  that  said  fire  would 
“ not  have  spread  and  said  property  would  not  have 
“ been  destroyed,  and  said  loss  would  not  have 
“ resulted  if  said  water  supply  had  not  been  cut  off 
“ as  in  this  amended  answer  set  forth”. 

There  is  then  no  express  averment  as  to  the  con- 
dition of  the  water  supply  on  the  19th  day  of  April, 
1906,  when  the  property  insured  was  burned,  but 
such  an  averment  is  wholly  unnecessary ; it  is 
alleged,  in  addition  to  the  averment  that  the  usual 
water  supply  was  sufficient  to  extinguish  all  fires 
occurring  on  18th  day  of  April,  1906,  that  the  water 
supply  was  by  the  action  of  the  earthquake  shut  off 
from  that  portion  of  the  city  where  the  property 
insured  was  located,  and  where  the  particular  fire 
started  which  burned  the  insured  property,  and  that 
by  reason  thereof  the  Fire  Department  was  without 
water  to  play  upon  this  parti cidar  fire  which  there- 
after spread  to  the  insured  property,  and  that,  but 
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for  the  shutting  off  of  the  water  supply,  this  fire 
would  have  been  extinguished  and  would  not  have 
spread  to  and  destroyed  the  insured  property.  These 
being  the  express  averments  in  the  answer,  it  was,  of 
course,  wholly  unnecessary  to  allege  what  the  con- 
dition of  the  water  supply  was  the  19th  day  of  April , 
1906. 

It  might  be  said,  in  view  of  the  fact  that  counsel 
have  raised  these  technical  objections  to  the  plead- 
ing of  the  defense  in  this  case,  which  are  even  tech- 
nically wholly  without  merit,  that  they  have  little 
faith  in  the  soundness  of  their  contentions  with  re- 
lation to  the  real  merits  of  the  case. 

We  respectfully  submit,  therefore,  that  the  judg- 
ment should  be  reversed  with  leave  to  plaintiff  in 
error  to  put  in  proof  in  support  of  its  amended  an- 
swer. 

T.  C.  Van  Ness, 

Attorney  for  Plaintiff  in  Error. 


Due  service  and  receipt  of  a copy  of  the  tv  i thin  this, 
day  of  December,  A.  D.  1908,  is  hereby  admitted . 


Attorneys  for  Defendant  in  Error. 
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BRIEF  FOR  PLAINTIFF  IN  ERROR. 


STATEMENT. 

Defendant  in  error  brought  suit  in  the  State 
Court  against  plaintiff  in  error  to  recover  upon  a 
policy  of  fire  insurance  for  a loss  in  the  City  of 
San  Francisco  resulting  from  the  conflagration  fol- 
lowing upon  the  earthquake  which  visited  that  city 
April  18,  1906.  The  cause  was  removed  into  the 
Circuit  Court  of  the  United  States,  Ninth  Circuit, 
Northern  District  of  California,  and  in  that  Court  a 
demurrer  interposed  to  the  answer  to  the  complaint 
was  sustained  and  plaintiff  in  error  (defendant 
below)  refusing  to  amend,  judgment  in  favor  of 
defendant  in  error  (plaintiff  below)  was  ordered 


and  entered,  and  the  sole  question  for  decision  by 
this  Court  is  upon  the  point  of  law  raised  by  the 
exception  to  that  ruling. 

The  policy  sued  on  covered  against  direct  loss  or 
damage  by  fire  except  as  otherwise  in  the  policy 
provided,  and  thereafter  in  that  instrument  it  was 
provided  that  the  company  should  not  be  liable  “for 
loss  caused  directly  or  indirectly  by  earthquake.” 
Basing  its  defense  upon  this  exemption  provision 
of  the  policy,  plaintiff  in  error  in  its  amended  an- 
swer set  up  said  provision  and  the  facts  relied  upon 
to  bring  the  case  within  the  protection  thereof  as 
follows : 

“Answering  unto  the  complaint  of  plaintiff 
defendant  denies  that  defendant  did  insure  the 
plaintiff  or  did  undertake  to  make  good  to  the 
plaintiff  such  direct  loss  or  damage  as  plaintiff 
might  suffer  by  or  through  fire  to  the  property 
in  the  policy  and  the  complaint  on  file  herein 
described,  except  as  in  and  under  the  terms 
and  conditions  of  said  policy.  And  further  an- 
swering unto  the  complaint  of  plaintiff,  defend- 
ant alleges  that  in  and  by  the  policy  of  insur- 
ance in  this  action  sued  upon  it  was  provided, 
and  by  and  between  the  plaintiff  and  the  defend- 
ant stipulated  agreed,  that  the  defendant  com 
pany  should  not  be  liable  for  loss  caused  directly 
or  indirectly  by  earthquake;  and  defendant  al- 
leges that  on  the  18th  day  of  April,  1906,  the 
City  of  San  Francisco  was  visited  by  a severe 
earthquake  shock  between  the  hours  of  five  and 
six  o’clock  a.  m.,  and  by  other  and  similar 
shocks  following  said  first  mentioned  shock; 
that  on  the  said  18th  day  of  April,  1906,  and 
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at  the  time  of  the  happening  of  said  earthquake 
shock  and  of  the  fires  hereinafter  referred  to 
following  thereupon,  there  was  in  said  City  of 
San  Francisco  a fire  department  fully  and  suf- 
ficiently equipped  with  fire-engine  and  hose  and 
other  proper  and  sufficient  appurtenances  for 
the  extinguishing  of  fires  in  said  city,  and  there 
was  up  to  the  time  of  the  first  of  said  shocks 
a water  system  in  use  in  said  city,  with  water 
mains,  pipes  and  hydrants  throughout  said  city 
and  in  and  along  the  streets  thereof  with  an 
abundant  supply  of  water  for  the  extinguish- 
ment of  fires  and  for  the  extinguishing  of  all 
of  the  fires  following  upon  said  earthquake 
shocks,  including  those  immediately  caused 
thereby  and  other  fires  resulting  therefrom,  and 
all  other  fires  occurring  upon  said  18th  day  of 
April,  1906,  and  defendant  alleges  that  all  of 
said  fires,  and  each  thereof,  could  and  in  the 
usual  and  ordinary  course  of  events  would  have 
been  extinguished  if  said  water  supply  had 
been  available  at  the  time  of  the  breaking  out 
of  said  fires,  and  each  thereof,  and  thereafter 
during  said  18th  day  of  April,  1906,  but  de- 
fendant alleges  the  fact  to  be  that  the  said  earth- 
quake shocks,  or  some  one  or  more  thereof, 
broke  the  mains  and  piping  through  which  said 
supply  of  water  was  brought  to  and  into  said 
city  of  San  Francisco,  and  shut  oft  said  supply 
of  water  from  said  city  and  from  the  portion  of 
said  city  wherein  the  property  described  in  the 
complaint  was  situate,  and  wherein  the  fire  by 
which  said  property  was  destroyed  had  its  ori- 
gin, and  that  by  reason  of  the  breaking  of  said 
pipes  and  the  shutting  off  of  the  water  the  said 
fire  department  was  without  water  to  play  upon 
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said  fires  and  upon  said  last  mentioned  fire,  by 
reason  whereof  said  fires  and  said  last  mentioned 
fire  spread  throughout  said  city  and  said  last 
mentioned  fire  reached  to  said  property  of  the 
plaintiff  and  destroyed  said  property,  and  de- 
fendant alleges  that  said  fire  would  not  have 
spread  and  said  property  would  not  have  been 
destroyed  and  said  loss  would  not  have  resulted  if 
said  water  supply  had  not  been  cut  off  as  in  this 
amended  answer  set  forth.” 

The  ruling  of  the  Court  sustaining  the  demurrer 
to  the  answer  as  above  set  forth  is  based  upon  the 
theory  that  the  destruction  of  the  water  mains,  and 
the  cutting  off  of  the  water  supply,  and  the  result- 
ing loss  which  it  is  alleged  would  not  otherwise  have 
occurred,  was  not  in  legal  contemplation  the  cause 
of  the  destruction  of  the  insured  property,  and  that, 
therefore,  the  case  is  not  one  within  the  meaning 
of  the  policy  provision  referred  to. 


ASSIGNMENT  OF  ERROR. 

The  trial  court  erred  in  sustaining  the  demurrer 
of  defendant  in  error  to  the  amended  answer  of 
plaintiff  in  error  and  in  ordering  and  in  directing 
and  in  permitting  judgment  to  be  entered  against 
plaintiff  in  error. 


ARGUMENT. 

Whether  or  not  plaintiff  in  error  could  have 
proven  that  the  cutting  off  of  the  water  supply 
brought  about  the  loss  sued  for,  and  that,  but  there- 
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for,  that  loss  would  not  have  been  suffered,  it  must, 
for  the  purposes  of  this  argument,  be  assumed 
that  such  proof  could  and  would  have  been  made, 


and  therefore  the  sole  question  for  determination 
is  was  the  loss  caused  either  directly  or  indirectly 
by  the  excepted  peril  earthquake.  We  confidently 
assert  that  but  one  conclusion  can  be  reached  upon 
that  point. 

1.  It  is  our  understanding  that  the  theory  upon 
which  the  complained  of  ruling  rests  is : Jthat  the 
proximate  cause  of  plaintiff’s  loss  was  necessarily 
the  first  antecedent  cause  of  the  immediate  cause 
of  the  destruction  of  the  property.  But  we  submit 
that  this  is  not  so  and  that  where,  as  here,  there  is 
independently  of  the  first  antecedent  cause  another 
cause  but  for  which  such  first  antecedent  cause  for 
the  immediate  cause  would  not  have  been  operative 
in  bringing  about  through  such  immediate  cause  the 
final  result,  and  but  for  which  such  final  result  would 
not  have  occurred,  then,  and  in  that  case,  the  inde- 
pendent cause  (in  this  case  the  earthquake)  must, 
in  legal  contemplation,  be  considered  the  efficient 
proximate  cause  to  which  the  result  is  attributable. 
There  is  abundant  authority  to  this  effect^ 

In  McAfee  et  al.  vs.  Crofford,  13  How.  (U.  S.) 
447,  we  have  a case  which,  in  principle,  cannot  be 
distinguished  from  that  at  bar  and  in  which  the 
point  we  make  is  fully  sustained.  In  that  case,  the 
plaintiffs  in  error,  assisted  by  others,  had  carried 
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off  and  frightened  away  certain  slaves  working  for 
defendant  in  error  upon  his  plantation.  At  this 
time  defendant  in  error  had  upon  the  plantation 
from  1800  to  2000  cut  cords  of  wood,  which,  by 
reason  of  the  absence  of  the  slaves,  was  floated  off 
or  greatly  injured  by  a subsequent  rise  in  the  river 
in  the  vicinity  of  the  plantation;  also  by  reason  of 
the  absence  of  the  slaves,  cattle,  horses  and  hogs 
broke  into  the  plantation  and  destroyed  nearly  150 
acres  of  growing  corn.  There  was  a verdict  for 
defendant  in  error  with  damages  assessed  at  $10,- 
613.72,  and  the  judgment  based  on  this  verdict  was 
affirmed,  the  Supreme  Court  holding  that  the 
taking  and  frightening  away  of  the  slaves,  the 
agency  through  which  the  ill  effect  in  the  rise  of 
the  river  would  have  been  obviated,  and  which,  if 
it  had  not  been  removed  by  plaintiffs  in  error,  would 
have  prevented  the  other  injuries  resulting  from 
the  animals  breaking  into  the  plantation,  could  in 
in  law  have  been  considered  the  cause  of  the  losses 
suffered,  and  that  whether  such  was  or  was  not  the 
fact  was  a question  for  the  jury.  In  that,  as  in 
the  present  case,  there  was  an  agency  which,  if  used 
in  the  ordinary  and  to  be  expected  way  (in  that 
case  the  negro  slaves,  in  this  case  the  water  system 
and  water  supply),  would  have  obviated  the  ill 
effects  of  a subsequently  occurring  force  from  an 
through  which  the  complained  of  damages  resulted. 
The  answer  in  this  case  sets  up  the  existence  of 
the  saving  agency  but  for  the  destruction  of  which 
claimant’s  insured  property  would  not  have  oc- 
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curred,  and  alleges  but  for  such  destruction  by  the 
excepted  peril,  earthquake,  the  fire  by  which  claim- 
ant’s property  was  reached  and  destroyed  would 
have  been  extinguished  and  the  loss  suffered  would 
not  have  occurred.  By  reason  of  this  pleading, 
under  the  decision  cited  and  those  to  be  hereinafter 
referred  to,  there  was  a question  for  the  jury. 

In  Merande  vs.  Texas  Pacific  Pailway  Go.,  184 
U.  S.  192  (Sup.  Ct.  Rep.  340),  certain  cotton  then 
in  the  possession  of  defendant  was  burned  and  inter 
alia  it  was  charged  and  recovery  sought  upon  the 
ground  that  prior  to  the  fire  the  defendant  had 
allowed  water  apparatus  available  for  extinguishing 
fire  at  the  point  where  the  cotton  was  destroyed  to 
get  out  of  order,  and  that  by  reason  of  this  fire, 
which  might  otherwise  have  been  checked,  spread 
to  and  through  and  destroyed  the  cotton.  Held,  as 
to  this  point,  that  upon  the  facts  as  alleged  the  negli- 
gence of  the  defendant,  through  which  the  absence 
of  the  water  was  brought  about,  was  the  proximate 
cause  of  the  loss  which  could  have  been  prevented 
by  the  water  if  the  apparatus  had  been  in  order. 

In  Choctaw  0.  & G.  T.  Co.  v.  Holloway,  191  U.  S. 
334,  plaintiff  below  sought  to  recover  from  the  Rail- 
road Company  upon  the  following  facts:  Plaintiff 
was  acting  as  fireman  on  an  engine  and  while  rid- 
ing thereupon  a horse  was  discovered  in  front  of 
the  engine.  When  the  engineer  discovered  the  horse 
on  the  track  and  applied  the  air  brakes  those  on 
the  wheels  of  the  tender  in  front  of  the  engine  were 


successfully  applied  while,  on  account  of  the  ab- 
sence of  shoe  brakes' on  the  engine,  the  brakes  could 
not  be  worked  and  the  effect  of  applying  the  air 
brakes  was  to  stop  the  tender  without  having  any 
effect  on  the  engine,  and  the  engine  was  therefore 
forced  against  the  tender  and  plaintiff  was  caught 
between  said  engine  and  tender  and  injured.  The 
Railroad  Company,  as  plaintiff  in  error,  insisted 
that  the  trial  court  erred  in  not  holding  that  the 
absence  of  brakes  on  the  engine  was  not  the  proxi- 
mate cause  of  the  plaintiff’s  injury  but  that  the 
presence  of  the  horse  on  the  track  was  the  proxi- 
mate cause  thereof.  But  Supreme  Court,  in  reply 
to  this  argument,  said:  “The  purpose  of  a brake 
is  to  stop  the  engine  more  promptly  than  can  be  done 
without  it  and  if  there  had  been  a brake  upon  the 
engine  it  would,  if  used,  probably  have  prevented 
the  accident.  At  any  rate,  there  was  evidence  to 
that  effect.  The  absence  of  a brake  which,  if  pres- 
ent, would  have  prevented  the  accident  was,  there- 
fore, the  proximate  cause  thereof.” 

And  replying  to  the  argument  that  the  presence 
of  the  horse  on  the  track  was  the  proximate  cause 
of  the  injury  the  Court  further  said:  “The  ob- 

stacle is  one  of  the  things  which  caused  the  neces- 
sity to  use  the  brake,  and  it  is  the  neglect  of  the 
company  in  not  furnishing  the  brake  which  con- 
stitutes an  immediate  and  proximate  cause  of  the 
injury.” 

In  Atkinson  vs  Newcastle  A:  Gateshead  Water 
Works  Co.,  Law  Rep.  6.  Exch.  404,  it  was  held,  and 
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this  doctrine,  as  we  shall  presently  see,  has  been 
adopted  by  the  American  courts,  that  where  an 
act  has  made  unobtainable  water  which  would  other- 
wise have  been  at  hand  for  the  purpose  of  extin- 
guishing a fire,  and  with  which,  if  at  hand,  such 
fire  would  have  been  extinguished,  the  proximate 
cause  of  the  loss  resulting  from  that  fire,  which  loss, 
but  for  the  absence  of  water,  would  not  have  oc- 
curred, is  the  act  through  which  the  water  was  so 
made  unobtainable.  “What  hind  of  damage,”  asked 
Kelly,  C.  B.,  in  that  case,  “can  be  more  a proxi- 
mate consequence  of  the  want  of  water  than  the 
destruction  by  fire  of  the  house  which  a proper 
supply  of  ivater  ivould  have  saved?” 

In  Metallic  Compress  Casting  Co.  vs.  Fitchburg 
R.  R.  C.,  109  Mass.  277,  certain  property  of  the 
plaintiff  was  discovered  to  be  on  fire.  The  buildings 
were  situate  in  Somerville,  about  fifty  feet  south 
of  the  track  of  the  Fitchburg  Railroad.  Two  fire 
engines  belonging  to  the  Somerville  Fire  Depart- 
ment and  one  from  Cambridge  were  brought  upon 
the  ground,  but  not  being  otherwise  able  to  procure 
water,  under  the  direction  of  the  Chief  Engineer  of 
the  Cambridge  Fire  Department,  they  laid  their 
hose  across  the  track  and  obtained  a supply  of 
water  from  a hydrant  on  the  north  side  thereof. 
The  water  thus  obtained  was  applied  to  the  fire 
and  had  diminished  it  and  would  have  extinguished 
it  in  a short  time  but  for  the  fact  that  a freight 
train  of  the  defendant  company  coming  along,  and 
with  sufficient  notice  and  warning  to  those  in  con- 
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trol,  and  with  time  to  stop,  and  with  no  occasion 
for  haste,  carelessly  passed  over  the  hose  stretched 
across  the  track,  thereby  severing  it  and  stopping 
the  flow  of  water  which  was  being  poured  upon  the 
fire.  The  injury  to  the  house  was  such  that  it  could 
not  be  seasonably  repaired,  and  by  reason  of  this 
fact  the  plaintiff’s  property  was  consumed  by  the 
fire  when  otherwise  it  would  have  been  saved.  It 
was  contended  by  defendant  that  its  negligence  in 
the  particulars  stated  was  not  the  proximate  cause 
of  plaintiff’s  loss;  but  the  Court  ruled  against  this 
contention,  saying: 

“It  is  further  contended  that  no  direct  dr  imme- 
diate injury  was  occasioned  to  the  plaintiff  by  the 
act  of  the  defendant,  but  that  the  injury  was  occa- 
sioned by  the  fire  directly  and  by  the  defendant 
remotely.  The  question  of  proximate  cause  is  often 
involved  in  difficulty,  by  reason  of  the  endless  va- 
riety of  circumstances  by  which  injuries  may  occur ; 
and  the  cases  on  the  subject  are  very  numerous.” 
A case  which  much  resembles  the  present  is  Atkin- 
son vs.  Newcastle  cO  Gateshead  W ater  Works  Co., 
Law  Rep.  6 Exch.  404.  The  defendant  was  a com- 
pany incorporated  to  erect  water  works  and  supply 
water  to  the  inhabitants,  with  the  obligation  to  keep 
a certain  head  on  the  fire  plugs.  It  neglected  to 
do  this,  and  was  thereby  subject  to  a penalty.  The 
plaintiff  could  not  obtain  a supply,  and  his  property 
was  burned.  It  was  held  that  defendant  was  liable 
on  the  common-law  principle  stated  in  Com.  Dig. 
Action  on  the  Case,  A.  ‘Whenever  a man  has  a 
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temporal  loss  or  damage  by  the  wrong  of  another, 
he  may  have  an  action  on  the  case  to  be  repaired 
in  damages.’  The  defendant  contended  that  the 
damages  were  too  remote,  but  the  Court  held  other- 
wise. Kelly,  C.  B.,  significantly  asked:  “ ‘What 

kind  of  damage  can  be  more  a proximate  conse- 
quence of  the  want  of  water  than,  the  destruc- 
tion by  fire  of  the  house  which  a proper  supply  of 
water  would  have  saved"?’  Baron  Bramwell  re- 
marked that  it  was  the  immediate  consequence  of 
the  proximate  cause.  Couch  vs.  Steel,  3 El.  & Bl. 
402,  was  cited  as  decisive  of  this  principle.  Among 
other  cases  illustrating  the  subject  of  direct  conse- 
quences are  Scott  vs.  Shepard,  2 W.  Bl.  892 ; Gilbert- 
son vs.  Richardson,  5 C.  B.  502;  Lee  vs.  Riley,  18 
C.  B.  (K.  S.)  722;  Dickinson  vs.  Boyle,  17  Pick.  78; 
Wellington  vs.  Downer  Kerosene  Oil  Co.,  104  Mass. 
64.  Other  cases  are  cited  where  the  damages  were 
held  to  be  too  remote,  but  they  are  unlike  the  pres- 
ent case.  The  law  regards  practical  distinctions, 
rather  than  those  which  are  merely  theoretical;  and 
practically,  when  a man  cuts  off  the  hose  through 
which  firemen  are  throwing  a stream  upon  a burn- 
ing building,  and  thereupon  the  building  is  con- 
sumed for  want  of  water  to  extinguish  it,  his  act 
is  to  be  regarded  as  the  direct  and  efficient  cause 
of  the  injury.” 

In  New  York  Express  Co.  vs.  Traders  Ins.  Co., 
132  Mass.  377  (382-3),  a vessel  carrying  certain 
goods  upon  which  the  owners  had  taken  out  insur- 
ance against  loss  by  fire,  was  sunk  by  reason  of  a 
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breach  ensuing  upon  collission.  Immediately  fol- 
lowing upon  the  collision  tire  broke  out  in  the  vessel 
carrying  the  goods,  but  this  fire  did  not  reach  the 
latter,  and  the  loss,  as  to  this  property*  resulted 
wholly  from  the  sinking  of  the  vessel.  The  fire, 
however,  put  the  engine  upon  the  ship  out  of  com- 
mission, and  but  for  this  the  water  flowing  into  the 
breach  resulting  from  the  collision,  could  have  been 
pumped  out  and  the  vessel  driven  into  shallow  water, 
and,  but  for  which,  water  could  also  have  been 
pumped  and  the  fire  extinguished.  The  crew,  by 
reason  of  the  fire,  not  being  able  to  use  the  engine 
and  appliances  at  hand  for  either  purpose  and  un- 
able to  save  the  vessel  abandoned  the  latter,  after 
which,  with  its  contents,  it  sank.  A claim  was  made 
against  the  insurer  by  the  owner  of  the  goods,  and 
payment  being  refused,  suit  was  brought  upon  the 
policy  upon  the  theory  that  although  fire  had  not 
reached  to  or  physically  injured  the  insured  prop- 
erty, the  loss  was,  nevertheless,  a fire  loss  in  that 
had  not  the  fire  put  the  engine  and  other  appliances 
but  of  use  the  effect  of  the  collision,  the  antecedent 
first  cause  which  led  to  the  sinking  and  resulting 
loss,  would  have  been  obviated  and  the  loss  avoided. 
The  insurer  insisted,  upon  the  theory  of  claimant 
in  this  case,  that  the  collision,  the  antecedent  first 
cause  which  resulted  in  letting  the  water  into  the 
vessel,  which,  in  turn,  resulted  in  the  sinking,  was 
the  proximate  cause  of  the  loss  and  the  fire  only  the 
remote  or  incidental  cause.  Upon  this  point  the 
case  went  to  the  Appellate  Court,  and  the  latter 
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discussing  the  question  at  length,  holds  in  line  with 
our  contention  here  that  the  destruction  of  tlue  means 
and  appliances  by  which  the  loss  through^  the  col- 
lision could  have  been  obviated  was  the  true  and 
efficient  cause  of  such  loss.  Said  the  Court:  “The 
defendant  contends  that  the  plaintiffs  goods  were 
injured  by  the  sinking  of  the  ship,  and,  as  the  water 
which  flowed  through  the  hole  made  by  the  collision, 
caused  her  to  sink,  therefore  the  collision,  and  not 
the  fire,  caused  the  loss.  Undoubtedly  the  injury 
occasioned  by  the  collision  would  have  caused  the 
vessel  to  sink  and  thereby  have  injured  the  plain- 
tiff’s goods;  and  if  that  had  been  the  only  cause 
operating,  the  plaintiff:  cannot  recover,  for  the  in- 
surance is  not  against  collision  but  only  against  fire. 
But  if  means  and  appliances  were  at  hand  by  which 
that  result  could  have  been  avoided,  and  the  inter- 
vention of  a new  agency,  namely,  that  of  fire,  pre- 
vented their  use,  then  the  fire  was  the  proximate 
and  immediate  cause  of  the  loss.  It  added  a new 
element  of  destruction  which  rendered  it  impossible 
to  control  or  prevent  the  consequences  which  would 
naturally  follow  from  the  collision.  So  far  as  the 
question  what  constitutes  proximate  cause  is  con-„ 
cerned,  the  same  considerations  apply  equally  in 
actions  of  contract  as  in  actions  of  tort.” 

In  an  earlier  decision  by  the  same  Court  defend- 
ant interfered  with  the  use  of  a hydrant  in  front  of 
plaintiff’s  house  connected  with  the  water  service, 
but  for  which  interference  the  fire  department 
could  have  used  the  hydrant  to  prevent  a fire  loss 
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suffered.  Held , tliat  the  interference  was  the  proxi- 
mate cause  of  the  loss.  ( Kiernan  vs.  Metropolitan 
Const.  Co.,  49  N.  E.  Eep.  (Mass.)  648.) 

In  Clark  vs.  Grand  Trunk  Western  Railway  Co., 
112  N.  W.  Rep.  1121,  plaintiff’s  property  had  been 
set  on  fire  by  defendant  through  the  negligent  use 
of  one  of  its  locomotive  engines,  and  the  property 
being  thus  found  to  be  on  fire,  the  fire  company  of 
the  city  had  attached  a hose  to  a nearby  hydrant 
and  had  laid  it  across  defendant’s  tracks  in  a 
street  running  at  right  angles  to  said  tracks,  and 
was  about  to  and  could  have  extinguished  the  fire 
but  for  the  act  of  employes  of  defendant  in  negli- 
gently running  another  locomotive  engine  and  cars 
over  and  upon  the  hose,  thus  cutting  and  destroying 
it  and  delaying  the  firemen  until  the  conflagration 
had  reached  a stage  where  it  could  not  be  controlled. 
One  of  the  questions  before  the  Appellate  Court  was 
whether  or  not  the  cutting  of  the  fire  hose,  if  negli- 
gently done,  made  the  defendant  railroad  company 
liable  for  damages  resulting  from  the  destruction 
of  the  property.  Dealing  with  this  proposition,  the 
Court  said:  “If  defendant’s  servants,  in  charge  of 
the  freight  train,  had  notice  and  warning  of  the 
presence  of  the  hose  upon  the  tracks  (they  deny 
having  any  notice),  and  had  no  occasion  for  haste, 
and  might  have  stopped  the  train,  instead  of  doing 
which  they  carelessly  ran  upon  and  cut  the  hose,  and 
the  cutting  of  the  hose  occasioned  such  delay  in 
procuring  water  that  the  destruction  of  plaintiff’s 
property  was  the  direct  and  necessary  result  of  such 
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carelessness,  and  plaintiff  may  recover  upon  the 
second  ground  set  up  in  the  declaration  such  dam- 
ages as  were  consequent  upon  said  delay.  ’ ’ 

In  Little  Bock  Traction  & Electric  Co.  vs.  Mc- 
Caskill,  86  S.  W.  Rep.  997,  the  motorman  of  a 
street  car  negligently  ran  over  a fire  hose  which 
was  conveying  water  to  a burning  residence,  cutting 
the  hose  so  that  by  reason  of  the  waste  of  water 
from  the  opening  the  firemen  lost  control  of  the 
fire  to  such  an  extent  as  to  cause  the  destruction  of 
the  furniture  in  the  residence.  Held,  that  the  cut- 
ting of  the  hose  was  the  proximate  cause  of  the  loss 
and  that  the  owner  was  entitled  to  recover  damages 
therefore. 

In  Mott  vs.  Hudson  Biver  B.  B.  Co.,  1 Rob.  595, 
the  Superior  Court  of  the  City  of  New  York  held 
that  damages  caused  by  the  spreading  of  a fire  in 
consequence  of  defendant  negligently  injuring  a 
hose  actually  in  use  in  extinguishing  it,  whereby 
the  only  supply  of  water  available  for  the  purpose 
was  stopped,  are  too  remote  to  sustain  an  action. 
To  this  in  that  case  there  was  a dissenting  opinion, 
and  in  Metallic  Compress.  Casting  Co.  vs.  Fitch- 
burg B.  B.  Co.,  and  in  Little  Bock  Traction  & Elec- 
tric Co.  vs.  McCaskill,  the  reasoning  and  conclusion 
reached  were  held  to  be  unsound;  and  in  Clark  vs. 
Grand  Trunk  Western  Railway  Co.  the  Supreme 
Court  of  Michigan  cities  approvingly  Little  Rock 
Traction  & Electric  Co.  vs.  MsCaskill,  in  which 
the  Mott  case  is  discussed  at  length  and  disapproved, 
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the  Arkansas  Court  following  the  Massachusetts 
Court  m the  conclusion  reached  by  the  latter. 

In  White  vs.  Colorado  Central  R.  Co.,  29  Fed. 
Cas.  17543,  we  have  another  case  squarely  in  point. 
^ here  the  defendant  railroad  company  had  negli- 
gently placed  in  the  same  warehouse  with  plaintiff’s 
goods  a large  quantity  of  powder.  A fire  occurred 
in  the  warehouse,  but  the  firemen  who  were  called  to 
the  place  for  the  purpose  of  extinguishing  the  fire 
were,  by  the  presence  of  the  powder  in  the  ware- 
house, hindered  and  prevented  from  saving  plain- 
tiff’s goods.  It  was  claimed  that  the  act  of  the 
railroad  company  in  placing  the  powder  in  the 
warehouse  was  not  the  proximate  cause  of  the  loss, 
but  the  Court  held  otherwise,  and,  after  referring 
to  the  Metallic  Compress.  Casting  Co.  case,  and 
others,  said:  “In  all  these  cases  it  may  be  said 

that  the  fire  is  a proximate  cause  of  the  loss,  but 
it  does  not  follow  that  it  is  the  only  cause  standing 
iu  that  relation  to  the  result.  And  so,  while  it  is 
true  that  plaintiff’s  goods  were  in  fact  destroyed  by 
fire,  it  is  also  true  that  the  gunpowder  in  the  ware- 
house, by  keeping  the  workmen  from  the  fire,  may 
have  contributed  to  the  loss  in  such  way  as  will 
make  it  a proximate  cause.  ‘Negligence  may  be  the 
proximate  cause  of  an  injury  of  which  it  is  not  the 
sole  or  immediate  cause.’  ” 

We  submit  that  the  cases  we  have  cited  are  con- 
clusive upon  the  question  under  discussion.  In 
those  in  which  the  absence  of  water  was  the  ground 
of  complaint,  it  was  held  that  the  force  by  which 


the  water  supply  was  destroyed  must  be  considered 
the  proximate  cause  of  the  loss  by  fire,  which  latter, 
but  for  the  absence  of  the  water,  would  have  been 
extinguished,  just  as  in  the  case  at  bar  the  fire, 
through  which  loss  of  defendant  in  error  occurred, 
would  have  been  extinguished  but  for  the  occur- 
rence of  the  earthquake  which,  destroying  the  water 
mains,  shut  off  the  water  supply.  In  all  of  these 
cases  the  antecedent  cause,  the  fire,  which  was 
the  immediate  cause  of  the  loss,  would  have  been 
rendered  inoperative  but  for  the  occurrence  of  an- 
other and  independent  cause  which  permitted  the 
antecedent  cause  to  work  the  destruction  of  the 
property  when,  but  for  such  independent  cause, 
such  destruction  would  not  have  resulted.  The  gen- 
eral rule,  therefore,  deducible  from  these  decisions 
is  that  if  loss  be  suffered  through  the  operation 
of  A,  as  a cause,  which  loss  would  have  been  pre- 
vented by  the  use  of  B,  and  such  use  of  B has  itself 
been  prevented  by  C,  then  this  act  of  prevention 
by  C must  be  considered  as  the  proximate  cause  of 
the  loss.  Such  is  the  ruling  in  the  cases  cited,  and 
to  the  same  effect  are  those  next  hereinafter  referred 
to.  In  many  of  these  latter  the  act  of  prevention  by 
C was,  as  in  the  case  at  bar,  in  the  creation  of  a 
condition  which  permitted  the  operation  of  A,  when, 
but  for  C,  B,  would  otherwise  have  been  effective 
by  way  of  prevention. 

Hayes  vs.  Michigan  Gent.  R.  R.  Co.,  Ill  U.  S. 

228; 

McDonald  vs.  Toledo  Elect.  Ry.  Co.,  74  Fed. 
(C.  C.  A.)  104; 
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Hazard  vs.  New  England  Marine  Ins.  Co., 
Fed.  Cas.  6282;  Id.  1 Sumn.  218,  33 
U.  S.  557;  Sup.  Ct.  Rep.; 

Gen.  Mut.  Ins.  Co.  vs.  Sherwood,  14  How.  362; 

Wiedeman  vs.  Everard,  67  N.  Y.  Supp.  738; 

Hey  vs.  Philadelphia,  81  Pa.  St.  44; 

Stingy  vs.  Kauntz,  30  Atl.  Rep.  (Pa.),  976; 

Eaton  vs.  Or.  R.  <£  N.  Co.,  24  Pac.  Rep.  (Or.) 
1106. 

In  the  Wiedeman  case  (supra)  plaintiff  was  at 
work  in  a malt-box  of  a brewery,  on  the  first  floor, 
at  the  foot  of  a chute  leading  to  the  mill-grinding 
room  on  the  third  floor.  This  chute  was  directly  un- 
der the  grinder  and  was  the  only  connection  between 
the  room  where  the  plaintiff  was  at  work  and  the 
room  in  which  the  grinding  machine  was.  This 
chute  was  provided  with  a safety  appliance  to  pre- 
vent the  spread  of  fire,  but  this  appliance  was  out 
of  repair  and  had  been  for  some  time.  While  grind- 
ing, a fire  suddenly  burst  forth  in  the  grinding- 
room  and  spread  from  the  chute  to  the  room  in 
which  plaintiff  was  at  work  and  injured  him.  The 
spread  of  the  fire  to  the  place  where  plaintiff  was 
working  was  by  reason  of  the  fact  that  the  safety 
appliance  was  out  of  order.  Dealing  Avith  the  con- 
tention that  the  failure  of  the  superintendent  to 
keep  the  safety  appliance  in  order  Avas  the  proximate 
cause  of  the  injury,  the  Court  said:  “A  fire  oc- 

curred which  Avas  followed  by  an  explosion  in  the 
room  in  which  the  plaintiff  Avas  at  work,  and  it 
seems  to  me  that  from  this  the  jury  Avas  justified  in 
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finding  that  the  explosion  occurred  because  of  the 
neglect  of  the  master  to  perform  the  duty  of  keep- 
ing the  safety  appliance  in  order,  and  that  the  neg- 
lect to  perform  that  duty  was  the  proximate  cause 
of  the  fire  spreading  from  the  floor  above  to  the 
room  in  which  the  plaintiff  was  at  work.” 

Where  a ship  without  proper  documents  to  prove 
her  nationality  is  captured  and  condemned  for  want 
of  such  documents  to  prove  her  nationality,  as  re- 
quired by  treaty,  the  want  of  the  documents  is  the 
proximate  cause  of  the  loss. 

Bell  vs.  Car  stairs,  14  East.  374. 

And  to  the  same  effect  is 

Cleveland  vs.  Ins.  Co.,  8 Mass.  308. 

When  by  reason  of  unseaworthiness  a vessel  is 
driven  on  the  rocks,  the  unseaworthiness  is  the  causa 
sine  qua  non  and  the  efficient  cause  of  the  loss. 

Thompson  vs.  Hopper,  6.  El.  & Bl.  937. 

In  many  cases  water  companies  have  been  held 
liable  for  fire  losses  resulting  from  the  failure  of  the 
companies  to  have  at  hand  water  with  which  to  ex- 
tinguish such  fires,  the  ruling  in  these  cases  being 
that  the  loss  was  proximately  caused  by  the  absence 
of  the  water  which,  but  for  the  failure  of  the  com- 
pany, would  have  been  available. 

Paducah  Lumber  Co.  vs.  Paducah  Water  Co., 
89  Ky.  340,  12  S.  W.  Rep.  (Ky.)  554; 

Fogg  vs.  Blair,  139  U.  S.  112,  11  Sup.  Ct. 

Rep.  476; 
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— Middlesex  Water  Co.  vs.  Knappman  Whitting 
Co.,  64  N.  J.  Law  240,  45  Atl.  Rep.  692 ; 
Shelby ville  W.  & L.  Co.  vs.  McDade,  29  Ky. 
Law  Rep.  119; 

— Go iv ell  vs.  Greensboro  Water  Supply  Co.,  32 
S.  E.  Rep.  720. 

Gilman  vs.  Noyes,  57  N.  H.  627,  bears  upon  the 
question  under  discussion.  In  that  case,  suit  for 
damages  was  brought  against  defendant  for  care- 
lessly leaving  plaintiff’s  bars  down,  whereby  his 
cattle  and  sheep  escaped;  after  this  they  were  de- 
stroyed by  bears.  The  trial  court  instructed  the 
jury  that  if  the  defendant  left  the  plaintiff’s  bars 
down  and  the  sheep  escaped  in  consequence  of  the 
bars  having  been  left  down  by  defendant,  and  would 
not  have  been  killed  but  for  the  act  of  the  defendant, 
the  latter  was  liable.  The  judgment  was  reversed 
because  of  the  fact  that  this  instruction  took  from 
the  jury  a question  which  it  was  their  province  to 
determine,  to-wit,  as  to  whether  or  not  it  was  nat- 
ural and  reasonable  to  expect  that  if  the  sheep  were 
suffered  to  escape  they  would  be  destroyed  by  bears. 
The  decision  is  authority  to  the  point  that  the  Court 
cannot  in  a case  of  this  kind  say  as  a matter  of  law 
that  the  destruction  of  that  which,  or  which  might 
not  be,  the  means  of  preventing  an  injury  is,  or  is 
not,  the  proximate  cause  of  such  injury  as  has,  in 
fact,  resulted — that  the  question  is  one  of  fact  for 
a jury. 

With  relation  to  a provision  in  a policy  of  insur- 
ance exempting  the  insurer  from  loss  resulting  from 
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a specified  peril,  the  rule  as  to  reasonable  anticipa- 
tion has  no  application.  As  was  said  by  Judge  San- 
born in  Travelers  Ins.  Co.  vs.  Melick,  65  Fed.  178  I 
(184),  “It  must  be  borne  in  mind  that  the  doctrine 
of  proximate  cause  has  a different  relation  to  an 
action  for  negligence  to  that  which  it  bears  to  a 
contract  to  indemnify  for  the  result  of  a given  cause. 

In  the  former  it  measures  the  liability,  while  in 
the  latter  the  contract  fixes  the  extent  of  the  lia- 
bility. In  an  action  for  negligence  the  liability  ex- 
tends only  to  the  natural  and  probable  consequences 
of  the  negligent  act.”  The  exception  in  the  policy 
is  as  to  the  named  peril  as  a cause  of  loss  and  neces- 
sarilv  any  loss  which  has  been  brought  about  by 
that  peril  as  the  cause  thereof  must  be  held  to  have 
"Been  contemplated  by  the  parties  to  the  agreement 
vas  “a  possibility.  Whether  the  parties  did  or  did 
not  have  in  mind  the  particular  operation  of  the 
excepted  cause  is  not  material.  The  insured  in 
accepting  the  policy  agrees  that  as  to  any  loss  of 
which  the  excepted  peril  is  the  cause  (whether  in 
mind  or  not)  the  insurer  shall  not  be  liable  and  this 
contractual  exemption  cannot  be  affected  by  the  fact 
that  the  insured  may  not  have  had  in  mind  any 
particular  operation  of  the  excepted  cause.  And, 
independently  of  this  proposition,  it  must  certainly 
be  said  that  the  shutting  off  of  a great  water  supply 
as  one  of  the  effects  of  an  earthquake  is  always  a 
possibility,  and  that  in  such  an  event  the  further 
possibility  of  the  spread  of  fire  which  might  other- 
wise be  extinguished  is  a result  to  be  reasonably 
anticipated. 
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We  now  come  to  another  class  of  cases  in  which 
it  has  been  held  that  whether  the  absence  of  a saving 
agency  but  for  the  destruction  of  which  the  cause 
through  which  the  final  result  has  been  brought 
about  would  have  been  rendered  inoperative,  is  the 
proximate  or  only  the  remote  cause  of  such  result 
is  dependent  upon  a distinction  noted  in  these  cases : 
y Ionides  vs.  Universal  Marine  Association,  14 
C.  D.  (N.  S.)  259; 

Magoun  vs.  New  England  Marine  Ins.  Co., 
1 Stony  157,  Fed.  Cas.  8961; 

1 Broivn  vs.  St.  Nicholas  Ins.  Co.,  61  N.  Y.,  336 ; 

f Transportation  Co.  vs.  Boston  Marine  Ins. 
Co.,  41  Fed.  793; 

* Gilman  vs.  Noyes,  57  N.  H.  627 ; 

McNally  vs.  Coltvell,  52  N.  W.  Rep.  70. 

It  is  our  understanding  that  some  of  the  cases 
last  cited  are  relied  upon  by  claimants  in  suits  sim- 
ilar to  the  one  in  hand.  But  not  only  do  those  cases 
not  aid  claimants — they  accentuate  the  rule  for 
which  we  are  contending. 

While  it  is  true  that  in  these  last  cited  cases  it  has 
been  held  (upon  the  facts  in  those  cases)  that  the 
absence  of  the  saving  agency  can  be  considered 
only  as  the  remote  cause  of  the  loss,  this,  as  will 
appear  from  a study  of  those  decisions,  is  be- 
cause of  the  fact  that  in  each  of  these  cases  the 
antecedent  peril  from  which  the  loss  finally  resulted 
was  net  operative  upon  the  subject  matter  of  the 
loss  at  all  times  from  and  including  the  initiation 
of  such  peril  until  the  time  of  the  loss  complained 
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of,  while  in  the  numerous  cases  cited  in  the  earlier 
portions  of  this  brief  the  antecedent  cause  was  not 
in  operation  upon  the  insured  property  at  the  time 
of  the  destruction  of  the  saving  agency,  but  for 
the  destruction  of  which  such  antecedent  cause 
would  have  been  rendered  inoperative.  "]  This  dis- 
tinction is  clearly  recognized  in  the  lonides  case, 
the  first  of  those  last  cited,  in  which,  as  to  some  of 
the  property  lost,  the  destruction  of  the  saving 
agency  was  held  not  to  be  the  proximate  cause, 
while,  as  to  another  portion  of  the  property,  the 
ruling  was  that  it  was  the  proximate  cause.  The 
facts  in  that  case  were  as  follows:  Plaintiff  ef- 

fected a policy  of  insurance  on  6500  bags  of  coffee 
“ warranted  free  from  capture,  seizure  and  deten- 
tion, and  all  the  consequences  thereof  or  any  at- 
tempt thereat,  and,  free  from  all  consequences  of 
hostilities The  ship  insured  sailed  from  Balize, 
at  the  mouth  of  the  Mississippi,  for  New  York  and 
then  proceeded  on  her  voyage  up  to  a point  where 
the  captain,  thinking  he  had  already  passed  Cape 
Iiatteras,  changed  his  course  from  northeast  to 
north  and  continued  this  course  until  a short  time 
thereafter  the  ship  went  on  shore  about  ten  miles  to 
the  southwest  of  the  point  upon  which  the  Cape 
Hatter  as  light  was  situate.  If  the  light  had  been 
burning,  then,  notwithstanding  the  fact  that  the 
captain  was  out  of  his  reckoning  and  had  been  other- 
wise negligent,  the  disaster  would  have  been  avoided. 
But  the  Confederate  forces  as  an  act  of  hostility, 
and  for  the  purpose  of  hindering  Federal  naviga- 
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tion,  had  extinguished  the  light,  and  because  of 
this  the  ship  went  on  shore.  After  the  ship  had 
gone  on  the  rocks  certain  persons  called  wreckers, 
but  who  were,  in  fact,  salvors  acting  under  the  Fed- 
eral Government,  safely  landed  120  bags  of  coffee 
from  the  ship  and  would  have  succeeded  in  saving 
1,000  bags  more,  but  were  prevented  from  doing  so 
by  the  Confederates.  The  ship  thereafter  going 
to  pieces,  there  was  a loss  of  this  last  mentioned 
1,000  bags.  Held,  that  as  to  the  cargo  other  than 
the  3,120  bags  last  referred  to  the  absence  of  the 
light  was  the  remote  cause  of  the  loss  and  the  ex- 
tinguishment thereof  by  the  Confederates  not  within 
the  warranty  of  the  policy,  but  that  as  to  the  1,000 
bags  the  loss  was  within  the  warranty.  It  is  appar- 
ent upon  the  facts  as  stated  that  if  the  Cape  Hat- 
teras  light,  the  saving  agency,  had  not  been  extin- 
guished, the  vessel,  notwithstanding  the  error  of  the 
captain,  would  not  have  gone  ashore,  and  there 
would  have  been  no  loss  for  any  portion  of  the 
cargo,  and  it  is  clearly  apparent  that  if  the  Federal 
salvors  had  not  been  driven  off  b}^  the  Confederates 
the  1,000  bags  which  were  lost  would  have  been 
saved.  Now  then,  upon  what  theory  did  the  Court 
hold  that  the  major  portion  of  the  cargo  was  not 
within  the  warranty  “free  from  all  consequences 
of  hostilities,”  and  the  insurer  liable  therefor,  while 
as  to  the  1,000  bags  the  ruling  was  that  the  loss 
was  within  the  warranty  and  the  insurer  not  liable? 
It  is  entirely  clear  that  the  decision  upon  which 
these  differences  in  result  were  predicated  was  based 
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upon  the  distinction  which  we  have  pointed  out.  As 
to  each  portion  of  the  cargo  there  was  a saving 
agency  by  and  through  which  the  loss  brought  about 
because  of  the  error  of  the  captain  would  have  been 
avoided.  That  error  took  the  ship  out  of  her  course 
and  put  her,  together  with  her  cargo,  upon  the  rocks ; 
breaking  up  there  the  whole  of  the  cargo  other  than 
the  120  bags  saved  was  sunk  and  lost.  As  to  each 
of  the  separate  portions  of  the  cargo  lost,  as  to  which 
the  decision  relates,  what  would  otherwise  have  been 
the  saving  agency  was  rendered  inoperative  by  the 
excepted  peril — the  hostile  Confederates.  As  to  the 
whole  cargo,  including  the  1,000  bags,  what  would 
otherwise  have  been  the  saving  agency,  the  Hatteras 
light,  was  rendered  inoperative  by  the  Confederates ; 
and  so  as  to  the  1,000  bags,  the  saving  agency*  the 
Federal  salvors,  was  also  rendered  useless.  We 
have  as  to  each  lot  of  the  insured  cargo  the  same 
excepted  peril  as  the  destroyer  of  the  saving  agency ; 
in  the  one  case  the  light,  in  the  other  case  the  salvors, 
but  as  to  so  much  of  the  cargo  as  could  not  have 
been  saved  by  the  salvors  the  peril  insured  against 
had  at  all  times  been  operative  upon  the  insured 
property  and  was,  in  fact,  the  active  agency  which 
had  carried  that  property  to  its  destruction,  while 
as  to  the  1,000  bags  the  peril  insured  against, 
had  ceased  to  operate  and  as  to  this  por- 
tion of  the  cargo  the  excepted  peril  in  making  the 
saving  agency  inoperative  became  and  was  held 
to  be  the  proximate  cause  of  the  loss  suffered. 

Byles,  Judge,  one  of  the  Justices  participating 
in  the  decision  of  the  case,  makes  clear  the  distinc- 
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tion  upon  which  it  was  held  that  as  to  the  major 
portion  of  the  cargo  the  insurer  was  liable,  while 
as  to  the  1,000  bags  it  was  not.  In  the  course  of  his 
opinion  he  says:  “Then  what  were  the  three  causes 
here,  which — upon  the  assumption  that  the  captain 
would  have  seen  the  light  had  it  been  there,  and 
have  saved  his  vessel — have  caused  the  loss?  First, 
the  original  meritorious  cause,  and  in  popular  lan- 
guage the  cause  of  the  loss,  was  the  miscalculation 
of  his  position  by  the  captain.  He  was  fifty  miles 
to  the  eastward  of  his  course,  and  he  did  not  know 
that.  Now  comes  the  absence  of  the  light,  which 
was,  as  I have  said,  but  the  absence  of  an  extrinsic 
saving  power,  and,  in  that  sense,  was  that  the  cause 
of  the  destruction?  As  was  said  in  the  course  of 
the  argument,  if  a person  throws  himself  into  the 
Serpentine,  and  the  drags  are  not  near,  can  it  be 
said  that  the  absence  of  the  drags  was  the  cause 
of  his  drowning?  It  was  but  an  intervening  cause, 
the  absence  of  a saving  power,  which  had  it  been 
exerted  would  have  saved  the  ship.  But  still  it 
leaves  the  proximate  or  immediate  cause  of  the 
loss  a continuation  of  the  first  original  meritorious 
cause,  namely,  steering  the  vessel  straight  on  to  the 
rock  which  caused  the  loss,  and  that  seems  to  be 
plainly  a loss  by  perils  of  the  sea.”  It  will  be 
seen  from  the  foregoing  quotation  that  the  Judges 
had  in  mind  the  fact  that  the  original  error  of  the 
captain  was  a continuing  cause  and  in  full  opera- 
tion upon  the  insured  property  at  the  time  of  the 
interference  with  the  saving  agency  but  for  which 
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the  ship  might  have  been  navigated  into  safety. 
In  other  words,  the  error  of  the  captain  which 
resulted  in  the  steering  of  the  vessel  on  to  the  rock 
was  a peril  of  the  sea  which  was  in  operation  on 
the  subject  of  insurance  during  all  the  time  pre- 
ceding the  striking  upon  the  rock.  The  language 
of  Byles,  Judge,  in  the  quotation  given  above,  that 
the  proximate  or  immediate  cause  of  the  loss  was  a 
continuing  of  the  first  original  meritorious  cause, 
namely,  steering  the  vessel  straight  on  the  rock,  etc., 
makes  this  clear. 

It  is  to  be  noted  that  it  is  not  held  in  this  case 
that  even  under  the  circumstances  existing  the  ab- 
sence of  the  saving  power  was  not  a cause  of  the  loss 
but  only  that,  under  those  circumstances,  the  ab- 
sence of  such  power  did  not  constitute  the  proximate 
cause.  Referring  to  the  illustration  noted  by  Byles 
Judge  that  “if  a person  throws  himself  into  the 
Serpentine  and  the  drags  are  not  near,  can  it  be 
said  that  the  absence  of  the  drags  was  the  cause  of 
his  drowning'?”  it  is  to  be  remarked  that  while 
the  view  expressed  in  relation  to  this  was  undoubt- 
edly sound  it  is  also  true  that  while  in  the  case 
supposed  the  absence  of  the  drags  would  not  be 
considered  as  the  cause  of  the  drowning  if  the  man 
had  fallen  into  the  Serpentine  on  account  of  the 
want  of  a fence  at  the  point  where  he  fell  into  the 
water,  then  the  lack  of  such  fence  permitting  him 
to  fall  into  the  water  could,  in  an  appropriate  case, 
be  held  to  be  a proximate  cause  of  the  drowning. 
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The  distinction  which  we  have  pointed  out  as 
between  those  cases  in  which  it  is  held  that  an 
excepted  peril  i£  the  proximate  cause  of  a loss  in  a 
case  in  which  it  destroys  a saving  agency,  which 
saving  agency  had  it  existed  could  have  been  taken 
advantage  of  to  prevent  damage  from  some  other 
cause,  and  those  cases  in  which,  as  in  Ionidies  vs. 
Universal  Marine  Association  (supra),  it  is  held 
that  an  excepted  peril  is  not  the  proximate  cause  of 
the  loss  when  it  destroys  such  saving  agency  is  well 
put  by  -Circuit  Judge  Story  in  Magoun  vs.  New 
England  Marine  Ins.  Co.,  1 Story  157,  Fed.  Cas. 
8961.  In  that  case  the  question  was  as  to  whether 
there  had  been  a total  loss  of  a ship  insured  within 
the  meaning  of  the  law  of  marine  insurance.  An 
insured  vessel  had  been  seized  in  a foreign  port  by 
customs  officers,  but  upon  the  trial  it  was  held 
that  there  was  no  ground  for  the  seizure  and  the 
vessel  was  therefore  restored.  It  was  found  that 
by  reason  of  long  exposure  resulting  from  the  delay 
in  the  condemnation  proceedings  the  vessel  could 
not  proceed  upon  her  voyage  without  extensive  re- 
pairs amounting  to  more  than  her  value,  and  in 
consequence  of  this  the  ship  was  abandoned  to  the 
Underwriters.  In  a suit  against  the  latter  it  was 
claimed  that  the  injuries  to  the  vessel  resulting  from 
delay  and  exposure  were  the  immediate  cause  of  the 
loss,  and  the  seizure  and  detainment  the  remote 
cause  only,  and  that,  therefore,  the  insurers  were  not 
liable.  In  answering  this  argument,  Judge  Story, 
speaking  for  the  Court,  said:  “But  it  appears  to 
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me  that  this  is  not  a correct  exposition  of  the  rule. 
All  the  consequences  naturally  flowing  from  the 
peril  insured  against  or  incident  thereto  are  prop- 
erly attributable  to  the  peril  itself.  If  there  be  a 
capture,  and  before  the  vessel  is  delivered  from 
that  peril,  she  is  afterwards  lost  by  fire,  or  accident, 
or  negligence  of  the  captars,  I take  it  to  be  clear 
that  the  whole  loss  is  properly  attributable  to  the 
capture.”  Then  referring  to  the  decision  of  the 
Supreme  Court  of  the  United  States  in  Peters  vs. 
Warren  Ins.  Co.,  14  Pet.  (39  IT.  S.)  99,  Justice 
Story  proceeding  adds:  “The  restraint  and  detain- 
ment under  the  seizure  are  to  be  treated  as  the 
proximate  cause  of  the  loss  in  the  sense  of  the 
ruling.  The  vessel  was  never  delivered  from  that 
peril  until  she  was  virtually  destroyed  and  incapable 
to  perform  the  voyage.”  In  other  words,  as  we 
understand  the  reasoning  of  Judge  Story,  his  view 
was  that  the  original  peril  was  operative  as  against 
the  property  insured  during  the  time  that  it  was 
subject  to  the  exposure  resulting  from  the  original 
capture  and  restraint  and  detainment,  and  that 
therefore  such  original  capture  and  restraint  and 
detainment  were  to  be  considered  as  the  proximate 
rather  than  the  remote  cause  of  the  loss. 

In  Brown  vs.  St.  Nicholas  Ins.  Co.,  61  N.  Y.  336, 
we  have  another  case  resting  upon  the  distinction 
which  we  are  discussing.  In  that  case  the  policy 
of  marine  insurance  contained  what  was  commonly 
known  as  an  “iCe-clause,”  to  the  effect  that  the 
policy  should  cease  to  attach  if  the  ship  should  be 
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“prevented  or  detained  by  ice  or  the  closing  of 
navigation  from  terminating  the  trip.”  The  insured 
ship  was  in  tow  when  by  reason  of  a gale  she  was 
separated  from  the  towing  tugs.  Here,  at  a point 
where  she  could  not  be  reached  by  the  tugs,  she  was 
by  wind  and  ice  forced  upon  another  boat,  broke 
in  two,  and  sank,  by  reason  of  which  her  insured 
cargo  was  injured.  Held , that  the  proximate  cause 
of  the  loss  was  the  storm  which  drove  the  boat 
upon  the  shore  and  not  the  ice  which  afterward 
prevented  her  from  being  rescued.  The  Court  said : 
“The  efficient  cause  of  the  detention  was  the  loss 
of  the  motive  power  through  the  stress  of  the  storm, 
and  the  ice  acted  only  as  an  obstacle  to  its  restora- 
tion. Suppose  that  the  intervening  ice  had  not 
formed,  what  certainty  is  there  that  the  canal-boat 
could  have  been  got  off  from  the  shore  so  as  to  have 
pursued  her  voyage?  The  detention  occasioned  by 
the  stranding  never  ceased  (italics  ours)  until  the 
danger  of  the  thaw  came  on,  which  in  combination 
with  the  existing  causes  growing  out  of  the  strand- 
ing led  to  her  destruction.”  The  reasoning  upon 
which,  in  this  case,  the  insurer  was  held  liable  for 
the  result  of  the  storm  as  the  proximate  cause  of  the 
loss  is  based  the  theory  that  the  peril  insured  against, 
the  storm,  was  operative  until  and  inclusive  of  the 
time  that  the  ice  formed  around  the  boat,  thus  bring- 
ing about  her  later  destruction.  It  is  also  to  be 
noted  in  connection  with  this  case  that  although 
the  Court  held  the  storm  to  be  the  proximate  cause 
of  the  loss,  it  also  expressed  the  view  that  the  forma- 
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tion  of  the  ice,  while  not  the  proximate  cause,  did 
indirectly  bring  about  the  loss.  The  Court  saying 
as  to  this  that  “it”  (the  ice)  “acted  only  indirectly 
in  preventing  the  tugs  from  going  to  the  rescue  of 
the  boat.” 

Another  interesting  case,  marking  the  distinction 
which  we  have  pointed  out,  is  Northwest  Transpor- 
tation Co.  vs.  Boston  Marine  Ins.  Co.,  41  Fed.  793. 
In  this  case  a vessel  was  stranded  and  while  in  this 
position  a storm  coming  on,  the  captain,  by  reason 
of  apprehended  danger  therefrom,  scuttled  the  ship. 
In  a subsequent  suit  against  the  insurer  the  Court 
was  called  upon  to  consider  whether  the  stranding  or 
the  storm  was  the  proximate  cause  of  the  loss  re- 
sulting from  the  scuttling  of  the  ship,  and  it  was 
held  that  the  storm  and  not  the  stranding  was  such 
proximate  cause,  and  this  upon  the  ground  that  at 
the  time  of  the  coming  on  of  the  storm  the  strand- 
ing was  an  accomplished  fact.  In  other  words,  the 
basis  of  the  ruling  was  that  the  operation  of  the 
peril  which  had  caused  the  stranding  was  an  accom- 
plished fact;  that  the  operation  of  the  peril  which 
had  caused  the  stranding  had  ceased  at  the  time  the 
storm  arose  and  that  therefore  the  storm  as  a new 
and  wholly  independent  force  was  in  legal  contem- 
plation the  proximate  cause  of  the  loss  resulting 
from  the  scuttling.  Said  the  Court  upon  this  point: 
“No  injury  whatever  resulted  to  the  Ontario’s  cargo 
as  the  direct  or  proximate  consequence  of  her  negli- 
gent navigation  or  her  stranding  as  an  accomplished 
act,  nor  did  the  vessel  herself  sustain  any  material  or 
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recoverable  damage  therefrom.  The  stranding  did 
not  directly  endanger  or  imperil  either  the  vessel 
or  her  cargo.  It  temporarily  delayed  her  voyage, 
and  while  thus  delayed  another  peril  arose  in  the 
shape  of  a severe  storm,  of  force  and  violence,  and 
attended  with  such  heavy  seas  as  to  make  it  probable 
that  the  vessel  would  be  driven  ashore  and  become  a 
total  wreck,  to  avoid  which  threatened  and  imminent 
danger  she  was  voluntarily  scuttled.  . . . The 

stranding,  even  though  occasioned  by  want  of  ordi- 
nary care  and  skill  in  navigating  the  vessel,  cer- 
tainly did  not  set  in  motion  or  give  rise  to  the  storm 
which  rendered  the  scuttling  necessary,  thereby  caus- 
ing damage  to  a portion  of  the  cargo  and  giving 
rise  to  the  general  average  loss  for  which  recovery 
is  sought.  The  storm  with  its  proximate  conse- 
quences and  results  was  an  independent  peril  against 
which  the  insurer  undertook  to  indemnify  the  in- 
sured.” 

2.  Thus  far,  in  discussing  the  exemption  clause 
in  the  policy  we  have  assumed,  for  the  purpose  of 
the  discussion,  that  the  exemption  clause  exonerates 
the  insurance  company  only  from  loss  proximcitely 
caused  by  earthquake;  but  the  plaintiff  in  error, 
having  provided  in  the  policy  that  it  would  not 
be  liable  for  loss  caused  directly  or  indirectly  by 
earthquake,  has  relieved  itself  from  liability  if  the 
earthquake  referred  to  in  the  answer  was  in  any 
sense  the  cause  of  fliq  loss,  and  whether  the  proxi- 
mate or  remote  cause  thereof.  That  upon  the  facts 
pleaded  the  earthquake  if  not  the  proximate  was 
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at  least  the  remote  caSe  of  the  loss,  will,  we  take 
it  for  granted,  not  be  questioned. 

The  opening  words  of  the  policy  are  that  the 
company  does  insure  against  “all  direct  loss  or 
damage  by  fire  except  as  hereinafter  provided.  ’ ’ The 
word  “direct,”  as  used  in  this  insuring  clause,  is 
equivalent  to  “proximate,”  and  by  the  use  of  the 
expression  “all  direct  loss  or  damage”  by  fire  the 
insurer  promised  to  be  liable  for  all  loss  or  damage 
that  might  be  proximately  caused  by  that  peril.  That 
the  word  “direct”  is  used  in  the  sense  of  “proxi- 
mate” in  the  insuring  clause  appears  from  subse- 
quent provisions  contained  in  the  contract  whereby 
the  parties  thereto  have  admitted  that  the  word  is 
used  in  this  sense. 

In  the  exemption  clause  contained  in  the  policy 
the  insurer  has  exempted  itself  from  loss  caused  by 
theft;  by  neglect  of  the  insured  to  use  all  reasonable 
means  to  save  and  preserve  the  property  at  and 
after  a fire;  and  from  loss  by  explosion.  If  the 
word  “direct”  as  used  in  the  insuring  clause  means 
anything  less  than  “proximate,”  then  the  insurer 
must  be  convicted  of  needlessly  having  excepted 
itself  from  liability  from  fire  loss  caused  by  perils, 
for  which  it  could  not  have  been  held  liable  even 
in  the  absence  of  such  exemption,  for  it  will  not  be 
contended  that  fire  is  anything  less  than  the  “proxi- 
mate” cause  of  loss  caused  by  the  perils  specified. 

Following  the  exemptions  from  the  perils  last 
enumerated,  this  provision  is  found  in  the  policy: 
“This  company  shall  not  be  liable  . . . beyond 
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as  used  in  the  insuring  clause,  therefore  when  the 
said  word  appears  in  the  exemption  clause  it  must 
be  given  the  same  meaning.  As  was  said  by  the 
Court  in  Saunders  vs.  Clark,  29  Cal.  229,  305 : 

“Where  it  is  apparent  that  the  parties  to  a 
contract  have  attached  to  certain  word's  or  ex- 
pressions a particular  meaning,  it  must  be 
presumed,  nothing  to  the  contrary  appearing, 
that  the  same  meaning  was  intended  whenever 
like  words  or  expressions  are  subsequently  em- 
ployed.” 

In  Ermentraut  vs.  Ins.  Co.,  63  Minn.  305,-  a policy 
insured  against  “direct  loss  or  damage  by  fire”  to 
a certain  warehouse.  Fire  weakened  a wall  adjoin- 
ing the  warehouse  and  the  wall  fell,  damaging  the 
warehouse,  but  fire  itself  did  not  touch  the  premises 
insured.  The  insurer  was  nevertheless  held  liable, 
the  court  holding  that  the  word  “direct,”  as  used 
in  the  insuring  clause,  meant  “proximate”  and 
that  such  loss  wras  proximately  caused  by  the  peril 
insured  against. 

In  Elliott  on  Insurance,  Sec.  211,  the  author  says 
of  the  word  “direct”  as  used  in  the  insuring  clause: 

“The  word  ‘direct’  means  merely  the  immediate 
or  proximate  as  distinguished  from  the  remote 
cause.” 

But  not  only  have  the  parties  themselves,  in  the 
contract,  and  the  courts,  construed  the  word  “direct” 
in  the  insuring  clause  as  being  equivalent  to  “proxi- 
mate,” but  the  courts  have  also  construed  the  words 
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“direct”  and  “proximate”  to  mean  exactly  the  same 
thing  when  used  to  express  causation  whether  in  a 
policy  of  insurance  or  otherwise. 

In  The  G.  E.  Booth,  171  U.  S.  450,  a bill  of  lading 
under  which  certain  sugar  of  the  libelant  was  car- 
ried, contained  a provision  exempting  the  carrier 
from  liability  for  loss  by  the  perils  of  the  sea  or 
other  waters.  An  explosion  occurred  on  the  ship 
which  made  a large  hole  in  the  side  thereof,  through 
which  the  sea  water  entered  the  hold  and  damaged 
the  sugar.  The  question  certified  by  the  Circuit 
Court  of  Appeals  of  the  Second  Circuit  was  whether 
the  damage  to  the  sugar  was  within  the  exception 
of  the  bill  of  lading.  The  Supreme  Court  stated  the 
question  as  follows: 

“Whether  it  is  the  explosion,  or  a peril  of 
the  sea,  that  is  to  be  considered  as  the  proxi- 
mate cause  of  the  damage,  according  to  the  fa- 
miliar maxim  causa  proxima,  non  remota,  spec - 
tatur (Italics  ours.) 

In  answer  to  this  question  the  Supreme  Court 
held  that  the  explosion  and  not  a peril  of  the  sea 
was  the  proximate  cause  of  the  damage  to  the  sugar. 
It  will  be  noticed  that  under  these  facts  the  explo- 
sion made  a hole  in  the  ship  and  thus  allowed  the 
sea  peril  to  operate.  The  explosion  was  in  no  sense 
anything  less  than  the  proximate  cause  of  the  loss. 
But  the  Supreme  Court  held  that  it  was  nevertheless 
the  direct  cause  of  the  loss  and  used  the  words  “di- 
rect” and  “proximate”  as  synonymous.  The  Court 
said: 
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“As  was  observed  by  this  Court  in  Ins.  Co.  vs. 
Boon,  above  cited:  ‘Often,  in  case  of  a fire,  much 
of  the  destruction  is  caused  by  water  applied 
in  efforts  to  extinguish  the  flames;  yet,  it  is 
not  doubted,  all  that  destruction  is  caused  by 
the  fire,  and  insurers  against  fire  are  liable  for 
it.’  95  U.  S.  131.  If  damage  done  by  water 
thrown  on  by  human  agency  to  put  out  a fire  is 
considered  a direct  consequence  of  the  fire,  sure- 
ly damage  done  by  water  entering  instantly  by 
the  mere  force  of  gravitation,  through  a hole 
made  by  an  explosion  of  part  of  the  cargo,  must 
be  considered  as  a direct  consequence  of  the 
explosion.  Upon  principle  and  authority,  there- 
fore, our  conclusion  is  that  the  explosion,  and 
not  the  seawater,  was  the  proximate  cause  of 
the  damage  to  the  sugar,  and  that  this  damage 
was  not  occasioned  by  the  perils  of  the  sea, 
within  the  exceptions  in  the  bill  of  lading.” 
(Italics  ours.) 

In  Lynn  Gas  & Electric  Co.  vs.  Ins.  Co.,  158  Mass. 
570,  a policy  insured  against  loss  by  fire  a building, 
machinery,  dynamos  and  other  electrical  machinery; 
a fire  occurred  which  produced  a short  circuit  in 
machinery  located  in  a part  of  the  building  remote 
from  the  fire ; it  was  nevertheless  held  by  the  Court 
that  the  fire  was  the  “direct  and  proximate  cause” 
of  the  damage  to  the  machinery.  The  Court  said : 

“The  active,  efficient  cause  that  sets  in  motion 
a train  of  events  which  brings  about  a result 
without  the  intervention  of  any  force  started 
and  working  actively  from  a new  and  independ- 
ent source  is  the  direct  and  proximate  cause  re- 
ferred to  in  the  cases:  McDonald  vs.  Snelling,  14 
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Allen  290;  Perley  vs.  Railroad  Co.,  98  Mass.  414, 
419;  Gibney  vs.  State  (N.  Y.  App.),  33  N.  E. 
Rep.  142.  . . .” 

“Tlie  fire  was  the  direct  proximate  cause  of 
the  damage,  according  to  the  meaning  of  the 
words  ‘direct  and  proximate  cause’  as  inter- 
preted by  the  best  authorities.” 

In  Texas  & P.  Ry.  Co.  vs.  Coutourie,  the  Circuit 
Court  of  Appeals  for  the  Second  Circuit  squarely 
held,  in  a case  where  the  point  was  distinctly  raised, 
that  the  words  “direct  and  proximate-,”  when  used 
as  modifiers  of  “cause,”  mean  the  same  thing.  In 
that  case  the  question  presented  to  the  Appellate 
Court  was  with  reference  to  the  trial  court’s  charge 
to  the  jury.  In  upholding  a portion  of  the  charge 
the  Court  said: 

It  therefore  not  only  appears  that  the  word  “di- 
rect,” as  used  in  the  insuring  clause,  is  used  in  the 
sense  of  proximate,  and  that,  therefore,  the  same 
meaning  must  be  given  to  the  same  word  when  sub- 
sequently used  in  the  exemption  clause,  but  also  that 
the  courts  have  uniformly  construed  the  words  “di- 
rectly” and  “proximately”  as  synonymous  when 
used  to  express  causation.  The  word  “indirectly”  is 
the  antithesis  of  “directly,”  and,  therefore,  if  the 
word  “directly”  is  equivalent  to  “proximately,”  then 
“indirectly”  must  be  given  the  meaning  of  remotely, 
as  remotely  is  the  antithesis  of  proximately ; it 
must  then  necessarily  follow  that  whether  the  earth- 
quake was  the  proximate  or  remote  cause  of  the 
if  it  was  in  any  sense  the  cause  at  all,,  the.  pla 


in  error  is  not  liable. 
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In  addition  to  the  foregoing  it  has  been  held  in  a 
well  considered  case  that  where  the  words  “directly 
or  indirectly”  are  used  to  qualify  the  causative  verb 
in  an  exemption  clause  in  a policy  of  insurance,  the 
insurer  is  thereby  exempted  from  liability  for  loss 
either  proximately  or  remotely  caused  by  the  ex- 
cepted peril.  In  Manufacturers’  Accident  Indem- 
nity Co.  vs.  Dorgan,  58  Fed.  945,  the  Circuit  Court 
of  Appeals  for  the  Sixth  Circuit  had  occasion  to 
pass  upon  a provision  in  an  accident  insurance 
policy  exempting  the  insurer  from  liability  for  death 
caused  “directly  or  indirectly  by  disease.”  It  ap- 
pears that  the  insured,  either  on  account  of  disease 
or  some  temporary  cause  of  like  nature,  fell  into  a 
body  of  water  and  was  drowned.  It  was  held  that 
the  proximate  cause  of  the  death  of  the  insured  was 
the  drowning  and  not  the  disease.  But  it  was  fur- 
ther held  that  under  the  provision  that  the  insurer 
should  not  be  liable  for  death  caused  “directly  or 
indirectly”  by  disease  the  insurer  could  go  back  of 
the  proximate  cause,  the  drowning,  and  if  the  death 
was  remotely  caused  by  the  disease,  it  was  not  liable. 

Judge  Taft,  who  delivered  the  opinion  in  the  Dor- 
gan case,  said,  after  referring  to  the  cases  of  Win- 
spear  vs.  Ins.  Co.,  6 Q.  B.  Div.  42,  and  Lawrence  vs. 
Ins.  Co.,  7 Q.  B.  Div.  216: 

“These  cases  are  referred  to  with  approval 
by  Mr.  Justice  Gray  in  delivering  the  opinion  of 
the  Supreme  Court  in  case  of  Ins.  Co.  vs.  Cran- 
dall, 120  U.  S.  527-532,  7 Sup.  Ct.  6S5.  They  suf- 
ficiently establish  the  proposition  that,  if  the  de- 
ceased in  this  case  died  by  drowning,  then 
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drowning  was  in  law  the  sole  and  proximate 
cause  of  the  disability  of  death. 

“We  now  proceed  to  inquire  whether,  if  the 
fall  of  the  deceased  into  the  water  was  caused 
by  fits,  vertigo,  or  any  disease,  such  accidental 
death  could  be  said,  within  the  meaning  of  the 
policy,  to  have  been  ‘caused  directly  or  indi- 
rectly, wholly  or  in  part,  by  or  in  consequence 
of  such  fits,  vertigo,  or  disease.  ’ In  our  opinion, 
the  adjective  ‘accidental’  qualifies  not  only  ‘in- 
juries,’ but  also  ‘death,’  and  therefore  an  acci- 
dental death  by  drowning  does  result  from,  and 
is  caused  indirectly  by  fits,  vertigo,  or  other 
disease,  if  the  fall  into  the  water,  from  which 
drowning  ensues,  is  caused  by  such  disease.  The 
exception  is  broader  than  the  exceptions  in  the 
policies  considered  in  the  Winspear  and  the 
Lawrence  cases,  and  is  made  so  by  the  use  of 
the  word  ‘indirectly.’  As  can  be  seen  from  the 
words  of  Mr.  Justice  Williams  quoted  above  in 
the  Lawrence  case,  if  that  policy  had  provided 
that  it  should  not  apply  to  an  accident  to  which 
a fit  contributed  indirectly,  the  company  would 
not,  in  his  opinion,  have  been  liable.”  (Italics 
ours.) 

In  Williamsburgh  City  Fire  Ins.  Co.  vs.  Willard, 
No.  1586,  decided  by  this  Court  at  the  present  term, 
it  was  held  that  the  word  “directly,”  when  used  with 
a causative  verb,  means  something  less  than  “proxi- 
mately.”  We  submit,  however,  that  the  Court  was 
in  error  in  so  holding  and  that  the  decision  of  the 
Supreme  Court  in  the  Booth  case,  above  cited,  are 
decisive  upon  the  meaning  to  be  given  to  the  word 
“directly.” 
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In  stipulating,  then,  that  it  should  not  be  liable 
for  loss  directly,  or  indirectly,  caused  by  earthquake, 
the  company  intended  to  provide  for  exemption  from 
loss  in  any  manner  so  caused,  and  the  authorities 
cited  under  the  first  subdivision  of  our  argument 
make  it  clear  that,  in  destroying  the  saving  agency 
(the  water  mains  and  water  supply),  but  for  which 
destruction  the  property  of  defendant  in  error  would 
not  have  been  burned,  the  earthquake  was  a cause 
of  the  loss,  and  if  it  may  not  be  considered  as  the 
direct,  proximate  cause,  which,  under  those  authori- 
ties we  contend  it  was,  it  must  at  least,  under  the 
cases  cited  in  this  subdivision  of  the  argument,  be 
held  to  have  been  the  indirect,  remote  cause  thereof. 

We  respectfully  submit  that  the  judgment  should 
be  reversed,  with  leave  to  plaintiff  in  error  to  put 
in  proof  in  support  of  its  answer. 

T.  C.  VAN  NESS, 
Attorney  for  Plaintiff  in  Error. 


Due  service  and  receipt  of  copy  of  the  ivithin  this., 
day  of  October,  A.  D.,  1908,  is  hereby  admitted. 


Attorney  for  Defendant  in  Error. 


FILE  COPY 


No.  610 

Sn  % Statrtrt  Court  of  Appeal 

STATE  OF  CAUFORNIA 


FIRST  APPELLATE  DISTRICT 


THE  PACIFIC-UNION  CLUB 
(a  corporation), 

Plaintiff  and  Respondent, 
vs. 


COMMERCIAL  UNION  ASSURANCE 
COMPANY,  LIMITED,  OF  LON- 
DON, ENGLAND  (a  corporation), 
Defendant  and  Appellant. 


RESPONDENT’S  POINTS  AND  AUTHORITIES. 


Pillsbuky,  Madison  & Sutbo, 

Attorneys  for  Respondent. 


Filed  this day  of  May,  1909. 

PERCY  J.  HAYSELDEN,  Clerk. 
By Deputy  Clerk. 


PiRNAU  Publishing  Co. 


PILLSBURY,  MADISON  & SUTRO 

STANDARD  OIL  BUILDING 
SAN  FRANCISCO  4.  CALIFORNIA 


Contents. 


Pages 

Statement  of  the  Case 1-  4 

Argument 5-55 


The  Case  of  Commercial  Union  Assur- 
ance Company,  Limited,  v.  Pacific- 
Union  Club,  Decided  by  the  United 
States  Circuit  Court  of  Appeals, 

Ninth  Circuit,  May  3rd,  1909 5 - 9 

First:  The  Amended  Answer  Does  Not 

Aver,  and  it  is  Not  Contended,  that 
the  Fire,  which  Burned  the  Prop- 
erty of  the  .Plaintiff,  was  Caused  . 
Either  Directly  or  Indirectly  by 
Earthquake.  The  Amended  Answer 
was,  Therefore,  Insufficient,  and  the 
Demurrer  Thereto  was  Properly  Sus- 
tained   10-50 

1.  The  exception  in  the  policy  in  the 
case  at  bar  that  the  Company 
shall  not  be  liable  for  loss  caused 
directly  or  indirectly  by  earth- 
quake relates  to  the  origin  of  the 
fire,  and  means  that  the  Com- 
pany shall  not  be  liable  for  loss 
by  fire  caused  directly  or  indi- 


rectly by  earthquake 10-16 

2.  If  the  theory  of  the  appellant  were 
sound,  then  the  earthquake  op- 
erated to  suspend  the  policy ...  17-18 


3.  In  support  of  their  position  coun- 
sel for  appellant  cite  numerous 
cases  sounding  in  tort;  they  are 
inapplicable,  because  this  is  an 
action  upon  contract  and  the 
rules  of  law  applicable  in  such 
actions  govern.  Tested  by  these 
rules,  the  earthquake,  under  the 
facts  averred  in  the  amended 
answer,  was  not  the  proximate 
cause  of  the  fire  loss  of  the  re- 
spondent   18-24 


CONTENTS 


Pages 

24-32 


4.  Appellant’s  Cases 

5.  Cases  in  which  there  was  a con- 

tract to  have  on  hand  a supply 
of  water  for  extinguishing  fires 
are  not  in  point,  because  in  the 
case  at  bar  there  was  no  such 


contract  between  the  parties ....  32-34 
C.  The  respondent  had  no  agreement 
with  the  appellant  to  have  on 

hand  a water  supply 34-37 

7.  The  action  of  the  Fire  Department 
in  extinguishing  fires  is  entirely 
independent  of  the  individual 
property  owner 37-38 


8.  In  breaking  the  water-mains  which 
caused  the  water  to  run  to 
waste,  the  earthquake  merely 
caused  the  absence  of  an  extrin- 
sic saving  power,  and  was  in  no 
sense  the  cause  of  the  fire  that 
destroyed  the  respondent’s  prop- 


erty, or  of  its  loss  by  fire 39-48 

9.  Similar  rulings  to  that  of  Judge 
Seawell  in  the  case  at  bar  by 
other  Judges  in  the  same  and 
in  other  Courts 48-50 

Second:  “Direct”  Does  Not  Mean 

“Proximate”,  and  “Indirect”  Does 
Not  Mean  ‘ ‘ Remote  ” 51-55 

Conclusion  56-59 


IN  THE 


liatrirt  (Hour!  of  Appeal 

STATE  OF  CALIFORNIA 

FIRST  APPELLATE  DISTRICT 


THE  PACIFIC-UNION  CLUB 
(a  corporation), 

Plaintiff  and  Respondent, 


COMMERCIAL  UNION  ASSURANCE 
COMPANY,  LIMITED,  OF  LON- 
DON, ENGLAND  (a  corporation), 
Defendant  and  Appellant. 


No.  610 


RESPONDENT’S  POINTS  AND  AUTHORITIES. 


Statement  of  the  Case. 

Plaintiff  brought  this  action  to  recover  upon  a 
fire  insurance  policy  issued  by  the  defendant.  The 
Court  below  made  an  order  sustaining  plaintiff’s 
demurrer  to  the  amended  answer  of  the  defend- 
ant, and,  upon  defendant’s  declining  to  further 
amend,  ordered  judgment  to  be  entered  in  favor 


of  plaintiff  (Tr.  fols.  78-83).  The  appeal  is  from 
this  judgment  (Tr.  fols.  86-88). 

Plaintiff  was  insured  by  the  defendant  upon  its 
furniture  in  its  building  in  San  Francisco,  against 
loss  or  damage  by  fire,  in  the  sum  of  $1,765  (Tr. 
fol.  11).  On  April  19th,  1906,  it  suffered  an 
almost  total  loss  of  its  property  by  fire  (Tr.  fols. 
51-52).  It  prepared  and  presented  proper  proofs 
of  loss,  and  otherwise  complied  with  all  the  terms 
and  conditions  of  the  policy  (Tr.  fol.  56).  The 
defendant  refused  to  pay  the  loss  for  the  follow- 
ing reasons,  stated  in  its  amended  answer: 

It  is  averred  that,  in  the  policy  of  insurance 
sued  upon  in  this  action,  it  was  provided  that 
“ the  Company  should  not  be  liable  for  loss 
“ caused  directly  or  indirectly  by  earthquake” 
(Tr.  fols.  67,  68);  that  on  April  18th,  1906,  the 
City  of  San  Francisco  was  visited  by  a severe 
earthquake  shock  between  the  hours  of  five  and 
six  in  the  morning,  and  by  other  similar  shocks 
following  the  first  shock;  that  on  that  day,  and  at 
the  time  of  the  happening  of  the  earthquake 
shock,  and  of  the  fire,  hereinafter  referred  to  fol- 
lowing thereupon,  there  was  in  San  Francisco  a 
Fire  Department  fully  and  sufficiently  equipped 
with  fire  engine  and  hose  and  other  proper  and 
sufficient  appurtenances  for  the  extinguishing  of 
fires  in  that  city,  and  there  was,  up  to  the  time  of 
the  first  of  the  shocks,  a water  system  in  use  in 
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the  city,  with  water-mains,  pipes  and  hydrants 
throughout  the  city  and  in  and  along  its  streets, 
with  an  abundant  supply  of  water  for  the  extin- 
guishment of  fires  and  for  the  extinguishment  of 
all  of  the  fires  following  upon  the  earthquake 
shocks,  including  those  immediately  caused  there- 
by, and  other  fires  resulting  therefrom,  and  all 
other  fires  occurring  upon  the  18th  day  of  April, 
1906 ; that  all  of  said  fires  could,  and,  in  the  usual 
and  ordinary  course  of  events,  would  have  been 
extinguished,  if  the  water  supply  had  been  avail- 
able at  the  time  of  the  breaking  out  of  the  fires, 
and  thereafter,  during  the  18th  day  of  April, 
1906 ; but  that  the  earthquake  shocks,  or  some  one 
or  more  thereof,  broke  the  mains  and  piping 
through  which  the  supply  of  water  was  brought 
into  the  City  of  San  Francisco,  and  shut  off  the 
supply  of  water  from  the  city  and  from  the  por- 
tion of  the  city  wherein  the  property  of  the  plain- 
tiff was  situate,  and  wherein  the  fire,  by  which 
the  property  was  destroyed,  had  its  origin,  and 
that  by  reason  of  the  breaking  of  the  pipes  and 
the  shutting  off  of  the  water  the  Fire  Department 
was  without  water  to  play  upon  the  fires,  and 
upon  the  last  mentioned  fire,  by  reason  whereof 
said  fires,  and  the  last  mentioned  fire,  spread 
throughout  the  city,  and  the  last  mentioned  fire 
reached  to  the  property  of  the  plaintiff  and  de- 
stroyed it,  and  that  the  fire  would  not  have 
spread,  and  the  plaintiff’s  property  would  not 
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have  been  destroyed,  and  the  loss  would  not  have 
resulted  if  the  water  supply  had  not  been  cut  off, 
as  above  stated  (Tr.  fols.  68-74). 

Briefly  stated,  the  defense  sought  to  be  inter- 
posed is  that  an  earthquake  broke  the  water- 
mains,  so  that  the  water  ran  to  waste,  and  so 
that  the  Fire  Department  had  no  water  to  play 
upon  the  fire  that  was  burning  the  property  in- 
sured, and  that  the  earthquake  was,  therefore,  the 
cause  of  plaintiff’s  fire  loss. 
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Argument. 

THE  CASE  OF  COMMERCIAL  l SION  ASSURANCE  COM- 
PANY, LIMITED,  y.  PACIFIC-UNION  CLUB,  DECIDED 
BY  THE  UNITED  STATES  CIRCUIT  COURT  OF  AP- 
PEALS, NINTH  CIRCUIT,  MAY  8RD,  1909. 

Before  entering  upon  the  argument  in  sup- 
port of  the  ruling  of  the  Court  below  in  this 
case,  we  call  the  attention  of  the  Court  to  a re- 
cent opinion  of  the  United  States  Circuit  Court 
of  Appeals  for  this  Circuit  in  an  action  between 
the  same  parties,  commenced  in  the  State  Court, 
and  removed  to  the  United  States  Circuit  Court. 
In  that  case  the  pleadings  were  practically  iden- 
tical with  those  in  the  case  at  bar,  and  the  trial 
Court  in  that  case  made  the  same  ruling  as  was 
made  in  this  case.  Judgment  for  the  plaintiff 
followed  and  the  Insurance  Company  sued  out 
a writ  of  error  to  the  United  States  Circuit  Court 
of  Appeals.  Upon  the  hearing  of  the  writ  of  error 
almost  identically  the  same  argument  was  sub- 
mitted on  behalf  of  the  insurer  as  is  contained 
in  its  brief  in  this  case.  The  judgment  and  rul- 
ing of  the  trial  Court  were  affirmed.  As  the 
opinion  in  this  case  was  handed  down  on  May 
third,  and  has,  therefore,  as  yet  not  been  re- 
ported, we  herewith  quote  the  same  in  full  for  the 
convenience  of  the  Court: 
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“In  the  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit. 


No.  1618 


The  Commercial  Union  Assurance 
Company,  Limited 
(a  corporation), 

Plaintiff  in  Error, 
vs. 

The  Pacific-Union  Club 
(a  corporation), 

Defendant  in  Error. 


Upon  Writ  of  Error  to  the  United  States  Circuit  Court  for 
the  Northern  District  of  California. 


‘•‘Before  Gilbert,  Ross  and  Morrow,  Circuit 
Judges. 

“Ross,  Circuit  Judge,  delivered  the  opiuion  of 
the  Court: 


“This  was  an  action  upon  a policy  of  fire  in- 
surance issued  by  the  plaintiff  in  error  to  the 
defendant  in  error  insuring  certain  described 
property  ‘against  all  direct  loss  or  damage  by 
fire  except  as’  thereinafter  otherwise  provided, 
one  of  which  subsequent  provisions  being  that  the 
Company  should  not  be  liable  ‘for  loss  caused 
directly  or  indirectly  by  earthquake.’ 


“It  is  not  denied  that  the  property  insured, 
which  was  situated  in  the  City  of  San  Francisco, 
was  subsequently,  and  during  the  life  of  the 
policy,  totally  destroyed  by  fire  on  the  19th  of 
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April,  1906.  Basing  its  defense  upon  tlie  ex- 
emption provision  mentioned,  the  Insurance  Com- 
pany set  up  in  its  amended  answer,  in  effect,  that 
the  loss  in  question  would  have  been  prevented 
by  the  use  of  the  water  supply  of  the  city  had 
not  its  use  been  prevented  by  the  breaking  of 
the  water  mains  by  an  earthquake  shock  or  shocks 
occurring  on  the  preceding  day,  to-wit,  April 
18th;  from  which  it  is  argued  by  its  counsel  that 
the  earthquake  and  not  the  fire  was  the  proxi- 
mate cause  of  the  loss  sustained  by  the  de- 
fendant in  error.  The  ruling  of  the  trial  Court 
against  that  contention  constitutes  the  sole  ques- 
tion presented  by  this  writ  of  error. 

“We  are  of  the  opinion  that  the  point  is 
without  merit.  The  insurance  was  against  all 
direct  loss  or  damage  by  fire,  with  the  exception 
that  for  such  loss,  that  is  to  say,  loss  by  fire, 
‘caused  directly  or  indirectly  by  earthquake’  the 
Company  should  not  be  liable.  What  did  the 
parties  mean  by  this  express  language  of  their 
contract?  Is  it  at  all  reasonable  to  suppose  that 
when  the  Company  stipulated  for  exemption  for 
loss  by  fire  ‘caused  directly  or  indirectly  by  earth- 
quake’ it  meant  that  it  should  not  be  liable  for 
any  loss  or  damage  by  fire  which  could  be  pre- 
vented by  the  use  of  the  water  supply  of  the  city 
in  the  event  its  use  be  prevented  by  the  breaking 
of  the  water  mains  by  an  earthquake  shock  or 
shocks?  As  well  might  it  also  be  said  that  the 
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Company  meant  that  it  should  not  be  liable  for 
any  loss  or  damage  by  fire  which  could  be  pre- 
vented by  the  use  of  the  Fire  Department  of  the 
City  of  San  Francisco  in  the  event  its  use  be 
prevented  by  the  destruction  of  its  apparatus, 
or  the  killing  or  disabling  of  its  men  or  horses 
by  an  earthquake  shock  or  shocks.  If  such  was 
the  meaning  of  the  language  employed  in  the 
policy,  and  such  meaning  had  been  expressly 
stated  in  it,  can  it  be  thought  for  a moment  by 
any  one  that  the  insured  would  have  accepted 
and  paid  for  the  policy  in  question?  We  think 
not.  And,  if  not,  is  any  Court  justified  in  so 
construing  the  policy  as  to  make  it  mean  what 
the  parties  cannot  be  fairly  said  to  have  agreed 
to?  Certainly  not.  The  true  rule  for  the  con- 
struction of  such  instruments  is  thus  stated  by 
the  Supreme  Court  in  Peters  v.  Warren  Insur- 
ance Company,  14  Pet.  99,  108: 

“ ‘If  there  be  any  commercial  contract  which, 
more  than  any  other,  requires  the  application  of 
sound  common  sense  and  practical  reasoning- 
in  the  exposition  of  it  and  in  the  uniformity  of 
the  application  of  rules  to  it,  it  is  certainly  a 
policy  of  insurance;  for  it  deals  with  the  busi- 
ness and  interests  of  common  men,  who  are  un- 
used to  deal  with  abstractions  and  refined  dis- 
tinctions.’ 

“No  question  of  water  supply  appears  to  have 
entered  into  the  contract  in  question.  It  con- 
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tains  no  clause  imposing  any  obligation  on  tlie 
insured  in  respect  to  water,  or  specifying  any 
consequences  to  result  from  a lack  of  such  sup- 
ply by  the  city  or  any  other  third  party.  We 
can  understand,  of  course,  that  a failure  to  keep 
a supply  of  water  on  hand  by  one  who  is  obli- 
gated to  do  so  may  subject  that  one  to  damages 
for  the  wrong  in  favor  of  the  aggrieved  party, 
but  we  cannot  understand  how  a non-existent 
supply  of  water  can  be  either  the  moving  cause 
of  a fire,  or  a link  in  any  chain  of  moving  causes. 

“We  think  the  Court  below  was  right  in  its 
ruling  that  the  matters  set  out  in  the  amended 
answer  constitutes  no  defense  to  the  action. 

‘ ‘ The  judgment  is  affirmed. 

“(Opinion  filed  May  3,  1909, 

F.  D.  Monckton, 

Clerk  U.  S.  Circuit  Court  of  Appeals,  for 
the  Ninth  Circuit.)” 

We  respectfully  submit  that  the  foregoing 
opinion  is  founded  upon  sound  reason  and  that 
the  conclusions  therein  reached  should  be  adopted 
by  this  Court.  In  further  support  of  the  judg- 
ment in  this  action  we  submit  the  following  argu- 
ment: 
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First. 

THE  AMENDED  ANSWER  DOES  NOT  AYER,  AND  IT  IS 
NOT  CONTENDED,  THAT  THE  FIRE,  WHICH  RURNED 
THE  PROPERTY  OF  THE  PLAINTIFF,  WAS  CAUSED 
EITHER  DIRECTLY  OR  INDIRECTLY  BY  EARTH- 
QUAKE. THE  AMENDED  ANSWER  WAS,  THEREFORE, 
INSUFFICIENT,  AND  THE  DEMURRER  THERETO 
WAS  PROPERLY  SUSTAINED. 

1.  The  exception  in  the  policy  in  the  case  at 
bar  that  the  Company  shall  not  be  liable  for 
loss  caused  directly  or  indirectly  by  earthquake 
relates  to  the  origin  of  the  fire,  and  means  that 
the  Company  shall  not  be  liable  for  loss  by  fire 
caused,  directly  or  indirectly  by  earthquake. 

Counsel  for  appellant  begin  tlieir  argument 
with  the- statement  that  it  is  their  understanding 
that  the  theory  upon  which  the  complained  of 
ruling  rests  is:  That  the  “proximate  cause  of 

“ plaintiff’s  loss  was  necessarily  the  first  ante- 
“ cedent  cause  of  the  immediate  cause  of  the 
“ destruction  of  the  property”  (Brief,  p.  5). 
Without  either  affirming  or  denying  this  proposi- 
tion we  can,  we  believe,  state  the  theory,  upon 
which  the  order,  sustaining  the  demurrer  to  the 
amended  answer,  was  made,  in  perhaps  somewhat 
less  abstract  language,  as  follows:  The  trial 

Court  held  that  the  amended  answer  was  in- 
sufficient because  it  sought  to  make  the  “absence 
of  an  extrinsic  saving  power”  the  cause  of  the 
loss  (Ionides  v.  Univ.  Marine  Ins.  Co.,  14  C.  B. 
N.  S.  259).  The  amended  answer  did  not  show 
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that  the  fire  insured  against  was  caused  either 
directly  or  indirectly  by  earthquake,  or  that  the 
earthquake  was  the  proximate  cause  of  the  loss 
to  plaintiff.  For  that,  as  well  as  for  the  reasons 
hereinafter  stated,  it  was,  therefore,  we  submit, 
manifestly  insufficient. 

The  policy  in  the  case  at  bar  provides  that 
the  “Commercial  Union  Assurance  Company, 
‘ ‘ Limited,  of  London,  England  * * * In  con- 

“ sideration  of  the  stipulations  herein  named 
“ and  of  Seventeen  and  30/100  Dollars  Premium 
“ does  insure  Pacific  Union  Club  for  the  term 
“ of  twelve  months  * * * against  all  direct 

“ loss  or  damage  by  fire  except  as  hereinafter 
“ provided”  (Tr.  pp.  3,  4)  * * ' * “This 

“ Company  shall  not  be  liable  for  loss  caused 
“ directly  or  indirectly  by  invasion,  earthquake, 
“ insurrection  * * * ” (Tr.  p.  9).  The  in- 

surance, therefore,  is  against  all  direct  loss  or 
damage  by  fire,  except  (so  far  as  material  to  the 
case  at  bar)  the  Company  shall  not  be  liable 
for  loss  caused  directly  or  indirectly  by  earth- 
quake. It  is  the  contention  of  respondent  that 
the  loss  for  which  the  appellant  has  specified  that 
it  shall  not  be  liable,  if  caused  directly  or  in- 
directly by  certain  perils,  is,  of  course,  the  loss 
against  which  it  has  insured;  that  is  to  say, 
“loss  by  fire,”  and  that  the  exception  clause 
“This  Company  shall  not  be  liable  for  loss  caused 
“ directly  or  indirectly  by  earthquake”  means 
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that  the  Company  shall  not  he  liable  for  loss 
by  fire  caused  directly  or  indirectly  by  earth- 
quake. In  other  words,  if  there  is  a loss  by  fire 
caused  directly  or  indirectly  by  earthquake  the 
Company  shall  not  be  liable.  To  bring  itself 
within  the  exception  it  is  essential,  therefore,  that 
the  appellant  must  prove  that  the  fire  which  de- 
stroyed the  property  insured  was  directly  or 
indirectly  caused  by  earthquake.  This,  we  sub- 
mit, the  amended  answer  does  not  pretend  to 
aver,  and  it,  therefore,  states  no  defense. 

The  Supreme  Court  of  this  State  in  the  case 
of  Yoch  v.  Home  Mutual  Insurance  Co.,  Ill  Cal. 
503,  510,  has  decided  that  the  words  “except  as 
hereinafter  provided”,  occurring  in  a policy 
of  fire  insurance  in  direct  proximity  to  the  words 
“ loss  or  damage  by  fire”,  against  which  the 
insurance  is  made, 

11  may  be  regarded  as  a limitation  upon  the 
causes  of  fire  against  which  the  insurance  is 
made  rather  than  as  a qualification  of  the 
contract  of  insurance” . 

So  also,  in  the  case  of  Williamsburgh  City  Fire 
Ins.  Co.  v.  Willard,  164  Fed.  404,  the  United 
States  Circuit  Court  of  Appeals  for  this  Circuit, 
in  answer  to  the  claim  of  the  insured  that  the  ex- 
ception did  not  relate  to  loss  by  fire  caused  by 
any  one  of  the  excepted  perils,  but  to  loss  caused 
by  any  one  of  the  excepted  perils  themselves, 
held  that,  inasmuch  as  the  insurance  was  against 
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direct  loss  or  damage  by  fire,  occasioned  by  or 
through  earthquake,  there  must  be  read  into  the 
exception  clause  the  words  “by  fire”,  so  that 
it  shall  read,  “This  Company  shall  not  be  liable 
‘ ‘ for  loss  by  fire  occasioned  by  or  through  earth- 
‘ ‘ quake”.  Speaking  of  the  exception  clause  in  that 
case,  the  form  of  which  excepted  the  Company 
from  “loss  or  damage  occasioned  by  or  through 
“ earthquake”,  the  Court  said: 

“Standing  by  itself  and  without  reference 
to  preceding  clauses  of  the  insurance  policy, 
the  plain  meaning  of  this  clause  would  be 
that  the  insurer  does  not  assume  liability 
for  loss  or  damage  occasioned  by  any  of  the 
violent  disturbances  of  nature  so  enu- 
merated; but,  as  it  is  explicitly  stated  in  the 
policy  that  the  insurance  is  only  against 
direct  loss  or  damage  by  fire,  there  must  be 
read  into  the  clause  under  consideration  the 
words  ‘by  fire’,  so  that  it  shall  read,  ‘or  for 
loss  or  damage  by  fire  occasioned  by  or 
through  any  volcano,  earthquake,  or  hurri- 
cane,’ etc.,  for  it  must  be  that  the  sole  pur- 
pose of  the  exception  is  to  specify  certain 
losses  by  fire  not  insured  against.  This  is 
especially  true  when  we  take  into  considera- 
tion the  fact  that  the  policy  begins  with  the 
statement  that  the  insurance  is  ‘against  all 
direct  loss  by  fire  except  as  hereinafter  pro- 
vided’. The  rules  of  construction  require 
that,  if  possible,  a meaning  shall  be  given 
to  every  provision  of  the  contract.  To  say 
that  the  exception  refers  to  destruction  of 
insured  property,  from  earthquake  or  other 
physical  causes  named  is  to  give  no  meaning 
to  the  exception  and  to  reject  it  as  sur- 
plusage” (164  Fed.  405,  406). 
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Mr.  Van  Ness  was  the  attorney  for  the  In- 
surance Company  in  the  Williamsburgh  City 
case.  In  the  Brief  for  the  Insurance  Company  in 
that  case,  it  was  said,  with  reference  to  this 
subject:  “Whenever  the  question  has  been 
“ presented  for  judicial  construction  it  has  been 
“ invariably  held  that  the  ‘loss’  referred  to  in 
“ the  exemption  clause  is  the  ‘loss’  for  which 
“ the  insurance  was  made.  It  was  so  held  by 
“ Judge  Seawell  and  Judge  Murasky,  in  the  Supe- 
“ rior  Court  in  this  city,  and  by  Judge  Whitson, 
“ by  Judge  Van  Fleet  and  by  Judge  Farrington 
“ in  the  Circuit  Court  for  this  District.” 

In  the  case  at  bar,  however,  counsel  for  the 
insurer  are  urging  that  the  loss  excepted  is  not 
a loss  by  fire  caused  directly  or  indirectly  by 
earthquake;  their  contention  is  that  loss  caused 
directly  or  indirectly  by  earthquake,  without  the 
intervention  of  a fire  caused  by  earthquake  is 
excepted.  In  other  words,  their  contention  to  all 
intents  and  purposes,  is  that  the  damaging  effect 
of  the  vibratory  action  of  the  earth,  manifested 
by  the  broken  water-mains  and  the  running  to 
waste  of  the  water,  without  a fire  directly  or 
indirectly  caused  by  the  earthquake,  is  an  ex- 
cepted peril.  But  this  contention  has  been  held 
to  be  unsound  ( Williamsburgh  City  Fire  Ins.  Co. 
v.  Willard,  164  Fed.  404;  Yoch  v.  Home  Mutual 
Ins.  Co.,  Ill  Cal.  503).  It  must  now  be  regarded 
as  settled  that  earthquake,  as  an  excepted  peril, 
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along  with  the  other  excepted  perils  in  connec- 
tion with  which  it  occurs,  was  inserted  in  the 
policy  as  an  exception,  and  was  intended  by  the 
parties  to  be  such  only  when  operating  as  a 
direct  or  indirect  force  in  causing,  or  starting, 
a fire. 

The  theory  of  the  appellant  in  this  case  is 
that  the  exception — ‘ ‘ This  Company  shall  not 
“ be  liable  for  loss  caused  directly  or  indirectly 
“ by  * * * earthquake”,  when  read  in  con- 

nection with  the  insuring  words — “Does  insure 
“ the  Pacific  Union  Club  against  all  direct  loss 
“ or  damage  by  fire,  except  as  hereinafter  pro- 
“ vided” — does  not  relate  to  the  origin  of  the 
fire,  and  that  there  need  be  no  direct  or  in- 
direct connection  between  the  earthquake  and 
the  starting  or  causing  of  the  fire  to  bring  the 
insurer  within  the  exception.  The  entire  argu- 
ment of  counsel  for  appellant  is  predicated  upon 
that  theory.  In  other  words,  they  contend  here 
that  earthquake  can  be  the  cause  of  a fire  loss, 
without  itself  either  directly  or  indirectly  causing 
the  fire.  In  the  case  of  Williamsburgh  City  Fire 
Insurance  Company  v.  Willard,  164  Fed.  404, 
heretofore  referred  to,  in  the  Brief  on  behalf 
of  the  insurer  by  Mr.  Van  Ness,  in  the 
United  States  Circuit  Court  of  Appeals,  di- 
rectly the  contrary  proposition  was  argued, 
and  the  argument  in  that  respect  was  not 
held  unsound  by  the  Court.  In  that  case,  counsel 
for  the  insurer  said:  “If  we  concede  for  the 
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“ sake  of  argument,  the  fanciful  and  necessity- 
“ begotten  suggestion  that  earthquake  can  cause 
“ a fire  loss,  other  than  by  itself  causing  fire, 
“ nevertheless”  etc.  And,  again,  “If  any  other 
“ answer  could  possibly  be  necessary  to  the  argu- 
“ ment  of  counsel,  based  upon  the  erroneous 
“ premise  that  an  earthquake  can  cause  a fire 
“ loss,  other  than  by  itself  causing  fire,  it  is 
“ found  in  that  part  of  the  exemption  clause  in 
“ the  policy  in  suit  relating  to  the  peril  of  ex- 
“ plosion  * * * therefore,  even  if  we  adopt 
“ the  fanciful  suggestion  by  counsel  that  an 
“ earthquake  can  cause  a fire  loss  other  than  by 
“ itself  causing  a fire  (which  suggestion  is  utterly 
“ unfounded  in  fact)  * * * In  the  case  at 

bar,  it  is  not  claimed  that  the  earthquake  either 
directly  or  indirectly  caused,  or  started,  the  fire, 
which  destroyed  the  property  of  the  plaintiff; 
but,  the  contention  is  that  the  earthquake  caused 
the  fire  loss  by  breaking  the  water-mains  and 
shutting  off  the  water  supply,  so  that  the  fire 
could  not  be  put  out.  The  contention,  therefore, 
is  that  the  earthquake  caused  a fire  loss  other 
than  by  itself  causing  fire — a contention,  which 
'in  a Brief  of  Mr.  Van  Ness  as  counsel  for  the  In- 
surance Company  in  another  case  was  character- 
ized as  “a  fanciful  and  necessity-begotten  sug- 
“ gestion”,  “an  erroneous  premise”  and  a “fan- 
“ ciful  suggestion  utterly  unfounded  in  fact”. 
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2.  If  the  theory  of  the  appellant  were  sound, 
then  the  earthquake  operated  to  suspend  the 
policy. 

If  the  theory  sought  to  be  advanced  by  counsel 
for  appellant  in  the  case  at  bar  were  sound, 
then,  when  the  earthquake  occurred  and  broke 
the  water-mains,  it  operated  to  suspend  the  policy 
as  to  the  peril  insured  against.  For,  with  the 
cessation  of  the  vibratory  or  oscillating  action 
of  the  earth  and  the  immediate  breaking  of  the 
water-mains  on  the  morning  of  April  18,  1906, 
the  earthquake  as  an  excepted  peril  ceased  to 
operate;  so  that  to  ascribe  a fire,  occurring  on 
April  19,1906,  (the  date  of  the  fire  in  the  case 
at  bar)  to  the  earthquake  as  the  cause  thereof, 
could  only  be  upon  the  theory  that  the  beginning 
of  the  fire  related  back  to  the  time  of  the  oc- 
currence of  the  earthquake,  which  would  be  tanta- 
mount to  saying  that  during  the  time  that  elapsed 
between  the  earthquake  and  the  fire,  the  policy 
was  suspended.  This  position  is  obviously  un- 
tenable and  unsound;  for,  suppose  that  a fire 
occurred  three  weeks  after  the  earthquake  had 
broken  the  water-mains,  and  the  broken  water- 
mains  had  not  yet  been  repaired,  could  the  in- 
surer possibly  claim  that  it  was  not  liable  for 
the  fire  loss  because  it  had  been  indirectly  caused 
by  earthquake?  The  mere  statement  of  this 
proposition  demonstrates,  we  think,  its  fallacy. 
Such  a fire,  just  as  the  fire  in  the  present  case, 
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could  in  no  sense  be  said  to  have  been  set  in  op- 
eration by  the  earthquake,  or  by  the  breaking  of 
the  water-mains ; but  it  is  a distinct,  independent, 
self-operating  peril,  against  loss  from  which  the 
insurer  by  its  policy  of  insurance  has  agreed  to 
indemnify  the  insured. 


3.  In  support  of  their  position  counsel  for 
appellant  cite  numerous  cases  sounding  in  tort; 
they  are  inapplicable , because  this  is  an  action 
upon  contract  and  the  rules  of  law  applicable 
in  such  actions  govern.  Tested  by  these  rules, 
the  earthquake,  under  the  facts  averred  in  the 
amended  answer,  was  not  the  proximate  cause 
of  the  fire  loss  of  the  respondent. 

The  argument  of  counsel  for  appellant,  predi- 
cated as  it  is,  upon  the  theory  that  the  excepted 
peril  4 ‘ earthquake  ” can  be  the  direct  or  indirect 
cause  of  a tire  loss,  without  being  itself  directly 
or  indirectly  connected  with  the  cause  or  origin 
of  the  tire,  proceeds  upon  a false  premise.  In 
support  of  the  argument  numerous  cases  sound- 
ing in  tort  are  cited.  But,  we  submit,  no  rule  of 
proximate  cause  applicable  to  the  case  at  bar 
can  be  deduced  from  those  cases.  In  this  part  of 
their  argument  counsel  concede  the  rule  that,  for 
the  earthquake,  under  the  facts  averred  in  the 
amended  answer,  to  have  operated  as  an  excepted 
peril,  and  to  have  relieved  the  insurer  from  its 
obligation  to  pay  the  insured  the  amount  of  its 
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fire  loss,  it  must  have  been  the  proximate  cause 
of  the  loss.  But,  the  rule,  for  determining 
if  a tortious  act  is  sufficiently  proximate  to  the 
damages  finally  resulting  therefrom,  to  allow  it 
to  be  the  basis  of  an  action,  by  the  person  suffer- 
ing the  damages  against  the  person  committing 
the  tort,  cannot  be,  and  is  not,  the  rule  for  de- 
termining the  proximate  cause  of  the  happening 
of  a peril  insured  against.  The  case  at  bar  does 
not  sound  in  tort ; it  is  an  action  upon  a contract, 
and  the  doctrine  of  proximate  cause  is  to  be 
applied  to  it,  only  to  ascertain  if  the  insurer  is 
exempt  from  liability,  because  an  excepted  peril 
directly  or  indirectly  caused  the  happening  of 
the  peril  insured  against.  The  rule  of  proximate 
cause  to  be  applied  to  it  is  that  which  is  de- 
ducible  from  actions  for  breach  of  contract,  and 
not  from  actions  for  tort.  In  this  State,  the  Su- 
preme Court  has,  in  the  case  of  Hunt  Bros.  Co.  v. 
San  Lorenzo  Water  Co.,  150  Cal.  51,  56,  clearly 
stated  the  distinction  between  damages  recover- 
able for  breach  of  contract  and  damages  for  tort. 

“It  is  the  well-settled  general  rule  of  dam- 
ages”, says  the  Court,  “for  any  breach  of 
contract  that  the  damages  that  can  be  re- 
covered for  a breach  are  only  such  as 
may  reasonably  be  supposed  to  have  been 
within  the  contemplation  of  the  parties  at 
the  time  of  the  making  of  the  contract,  as 
the  probable  result  of  a breach.  Other  dam- 
ages are  too  remote.  In  this  lies  the  dis- 
tinction between  damages  for  breach  of  con- 
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tract  and  damages  for  tort,  the  rule  as  to 
tort  being  that  the  injured  person  may  re- 
cover for  all  detriment  proximately  caused 
thereby  ‘whether  it  could  have  been  antici- 
pated or  not’  (Civil  Code,  Sec.  3333).” 

In  the  case  of  Westivater  v.  Grace  Church,  140 
Cal.  339,  the  same  distinction  is  recognized.  In 
that  case  the  Court,  at  page  342,  defines  the 
phrase, 

“proximately  caused  thereby”,  [when 
used  in  relation  to  damages,]  as  “that  is, 
such  damages  as  must  immediately  follow 
and  are  produced  by  the  act  complained  of 
are  the  damages  for  which  the  statute  pro- 
vides the  measure,  or  such  damages  as  in 
the  ordinary  course  of  things  would  be 
likely  to  result  from  the  act.” 

The  distinction,  for  which  we  here  contend,  is 
also  pointed  out  by  Judge  Sanborn  in  the  case  of 
Travelers  Ins.  Co.  v.  Melick,  65  Fed.  178,  184,  in 
the  following  words, 

“It  must  be  borne  in  mind  that  the  doc- 
trine of  proximate  cause  has  a different  re- 
lation to  an  action  for  negligence  to  that 
which  it  bears  to  a contract  to  indemnify 
for  the  result  of  a given  cause.  In  the 
former  it  measures  the  liability,  while  in 
the  latter  the  contract  fixes  the  extent  of  the 
liability”. 

It  is  true  that  in  the  case  of  New  York  Ex- 
press Co.  v.  Traders  Ins.  Co.,  132  Mass.  377,  at 
page  383  (Brief  of  appellant,  pp.  13-15),  the 
Supreme  Court  of  Massachusetts  says, 
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“So  far  as  the  question  what  constitutes 
proximate  cause  is  concerned,  the  same  con- 
siderations apply  equally  in  actions  of  con- 
tract as  in  actions  of  tort”. 

But  this  doctrine  is  not  in  accord  with  the 
view  of  the  Supreme  Court  of  this  State  in  the 
case  of  Hunt  Bros.  Co.  v.  San  Lorenzo  Water  Co., 
150  Cal.  51,  nor  with  that  of  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit  in  the  case  of 
Travelers  Ins.  Co.  v.  Melick,  65  Fed.  178.  It  is 
further  to  be  noted  also,  that,  inasmuch  as  the 
contract  of  insurance,  which  is  the  subject  of  the 
case  at  bar,  was  made  in  California,  it  will  be 
interpreted  according  to  the  law  of  this  State. 
See: 

Civil  Code  California,  Sec.  1616; 

Mutual  Life  Ins.  Co.  v.  Cohen,  179  U.  S. 

262. 

In  this  State,  we  submit,  that  in  actions  upon 
contract,  whether  it  be  the  plaintiff,  or  the  de- 
fendant, who  is  seeking  to  avail  himself  of  a 
covenant  in  the  contract,  the  doctrine  of  reason- 
able anticipation  applies.  It  can  make  no  dif- 
ference whether  the  rule  be  applied  to  a covenant 
in  a contract  under  which  the  plaintiff  is  seek- 
ing to  recover,  or  to  a covenant  in  a contract 
under  which  the  defendant  is  seeking  to  escape 
his  liability  under  the  contract. 

So  the  Supreme  Court  of  this  State  has  held, 
in  the  case  of  Friend  and  Terry  Lumber  Co.  v. 
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Miller , 67  Cal.  464,  that  the  failure  of  a vendor 
to  deliver  piles,  contracted  to  be  delivered,  is 
“ a remote  and  not  a proximate  cause”  of  the 
vendee’s  failure  to  receive  compensation  on  the 
contract  for  which  he  was  to  use  the  piles,  and 
for  the  carrying  out  of  which  contract  the  vendor 
was  aware  that  the  piles  were  intended  when  he 
sold  them. 

The  Court  has  similarly  held,  in  the  case  of 
Pendleton  v.  Cline,  85  Cal.  142,  that  a failure  to 
make  an  abstract  in  time  is  a remote,  and  not  a 
proximate,  cause  of  damage  resulting  from  in- 
ability to  borrow  money,  which  could  have  been 
borrowed  had  the  abstract  been  made  in  time. 

In  the  case  of  Elder  v.  Kutner,  et  al.,  97  Cal. 
490,  the  Court  decided  that  the  impairment  of  a 
person’s  credit,  his  inability  to  sell  land  at- 
tached, or  to  contract  a loan  upon  the  security 
of  the  land,  was  not  a proximate  but  a remote 
consequence  of  the  attachment. 

And  in  the  case  of  Kenyon  v.  Western  Union 
Tel.  Co.,  100  Cal.  454,  the  Court  held  that  dam- 
ages arising  from  a failure  of  the  plaintiff  to  be 
appointed  to  an  office,  to  which  he  would  have 
been  appointed  had  he  received  a telegram, 
agreed  to  have  been  delivered,  are  too  remote 
a consequence  of  the  breach  of  the  contract  to 
deliver  the  telegram,  to  be  recoverable. 


And  so,  we  submit,  it  must  be  held  that,  in  an 
action  to  recover  for  a fire  loss  under  a policy 
of  insurance  against  “all  direct  loss  or  damage 
by  fire”,  except  “loss  caused  directly  or  in- 
directly by  earthquake”,  when  it  is  averred  that 
an  earthquake  has  broken  the  water-mains,  so 
that  the  water  runs  to  waste,  so  that  the  Fire 
Department  has  no  water  to  play  upon  the  sub- 
sequently occurring  fire,  so  that  the  fire  cannot 
be  extinguished,  the  earthquake,  under  such  a 
state  of  facts  is  in  no  sense  a cause  of  the  fire 
loss. 

It  is  entirely  unreasonable,  we  submit,  to  con- 
tend that  the  parties  to  the  contract  of  insurance  m 
the  case  at  bar  ever  contemplated  that  an  earth- 
quake would  occur,  which  would  break  the  water- 
mains,  so  that  the  water  supply  would  run  to  waste 
and  so  that  the  means  of  extinguishing  a subse- 
quently occurring  fire  would  thereby  be  lost,  and 
that  this  would  operate  to  release  the  insurer  from 
its  contract  to  indemnify  the  insured  for  his  fire 
loss.  The  insurer  could  just  as  plausibly  contend 
that  it  was  within  the  contemplation  of  the  parties 
that  an  earthquake  would  occur,  which  would 
dislodge  a brick,  which  would  fall  upon  the  head 
of  the  Chief  of  the  Fire  Department,  and  kill 
him,  so  that  he  could  not  fight  and  extinguish 
the  fire  insured  against.  The  earthquake  could, 
with  as  much  reason,  be  said  to  have  been  the 
proximate  cause  of  a fire  loss  in  the  one  case 
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as  in  the  other.  Or,  to  take  another  illustration: 
Let  us  suppose  that  “riot”  is  the  excepted  peril 
relied  upon  by  the  insurer,  and  that  the  answer 
set  up  that  a riot  of  such  violence  occurred  that 
the  firemen  were  called  out  to  assist  the  police 
in  quelling  it;  that  while  the  firemen  were  so 
engaged,  a fire  occurred,  which  could  not  be  ex- 
tinguished because  of  the  absence  of  the  fire- 
men at  the  riot,  and  that  the  fire,  therefore, 
spread  to  and  destroyed  the  property  insured. 
Could  the  insurer  possibly  contend  that  it  was 
exempt  from  liability  because  the  riot  was  the 
proximate  cause  of  the  fire  loss?  There  is  no 
difference  in  principle  between  these  facts  and 
the  facts  of  the  case  at  bar.  Eiot  as  an  excepted 
peril,  just  as  earthquake,  was  intended  to  be, 
and  is,  such  only  when  operating  as  the  direct  or 
indirect  cause  of  the  starting  of  a fire.  See: 

Commercial  Union  Ass.  Co.  v.  Pacific- 
Union  Club , supra. 


4.  Appellant’s  Cases. 

In  the  numerous  cases  of  tort  cited  by  the 
appellant,  recovery  by  the  person  injured  was 
allowed  against  the  tort  feasor,  upon  the  theory, 
that  the  damages  complained  of  were  the  proxi- 
mately  caused  result  of  the  tortious  act.  But, 
a different  rule  of  proximate  cause  was  applied  in 
all  of  those  cases  than  obtains  in  actions  for  breach 


of  contract.  In  actions  of  tort,  because  of  the 
wrongful  act,  the  law  looks  back  from  the  in- 
jurious effect  to  the  act  which  proximately  caused 
it,  whether  the  wrongdoer  could  have  anticipated 
the  result  or  not.  For  that  reason  the  rule,  which 
counsel  on  page  19  of  their  Brief  say  is  de- 
ducible  from  the  decisions  cited  by  them,  to-wit: 
“ if  loss  be  suffered  through  the  operation  of 
“A,  as  an  immediate  cause,  which  loss  would 
“ have  been  prevented  by  the  use  of  B,  and  such 
“ use  of  B has  itself  been  prevented  by  C,  then 
“ this  act  of  prevention  by  C must  be  considered 
“ as  the  proximate  cause  of  the  loss”  is  inap- 
plicable to  the  case  at  bar.  For  the  “act  of 
“prevention  by  C”  which  prevented  “the  use  of 
“ B”,  was  a wrongful  act,  the  doer  of  which  will 
be  held  responsible  for  the  loss  proximately 
caused  thereby. 

Some  of  the  cases,  which  counsel  for  appellant 
has  cited  in  this  connection  (Brief  pp.  5-24),  might 
be  in  point,  if  this  had  been  an  action  for  dam- 
ages by  the  owner  of  property  destroyed  by  fire 
against  a person,  who  broke  the  water-mains,  so 
that  there  was  no  water  to  extinguish  the  fire. 
We  say  “might  be  in  point”,  for  the  reason  that 
the  fire  in  the  case  at  bar,  which  spread  to  and 
ultimately  reached  the  property  of  the  plaintiff, 
was  not  even  started  until  more  than  seven- 
teen hours  after  the  earthquake  had  broken 
the  water-mains.  In  this  respect  it  dif- 
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fered  from  the  fires  in  the  following  cases, 
cited  by  the  appellant:  Metallic  Compress  Cast- 
ing Co.  v.  Fitchburg  R.  R.  Co.,  109  Mass.  277 
(Brief  pp.  10,  11),  Clark  v.  Grand  Trunk  Western 
Ry.  Co.,  112  N.W.  1121  (Brief  pp.  15,16),  and 
Little  Rock  Traction  etc.  Co.  v.  McCaskill,  86  S. 
W.  997  (Brief  pp.  16,  17),  in  all  of  which  a fire 
was  burning  when,  through  some  tortious  act 
of  the  defendant  (negligently  running  over  the 
hose)  the  means  of  extinguishing  the  fire  were  de- 
stroyed, so  that  the  burning  of  the  property 
was  in  each  of  those  held  to  have  been  proxi- 
mately  caused  by  the  wrongful  act  of  the  de- 
fendant. 

Examining  now  seriatim  the  cases  cited  by  ap- 
pellant : 

McAfee,  et  al.,  v.  Crofford,  13  How.  (U.  S.) 
447  (Brief  p.  6),  appellant  says,  ‘‘In  that  case, 
“ the  plaintiffs  in  error,  assisted  by  others,  had 
“ carried  off  and  frightened  away  certain  slaves 
“ working  for  defendant  in  error  upon  his  plan- 
“ tation”.  The  action  was  brought  to  recover 
damages  resulting  from  these  tortious  acts.  The 
Supreme  Court  held  that  the  loss  of  the  services 
of  the  slaves,  necessarily  resulting  from  the  ab- 
duction of  a part  of  them  and  from  the  driving 
off  of  the  others,  as  well  as  the  loss  of  the  cord 
wood,  and  the  injury  to  the  corn  crop  were 
clearly  within  the  rule  of  damages  in  trespass. 


So,  in  the  case  of  Marande  v.  Texas  and  Pacific 
Ry.  Co.,  184  U.  S.  173-198  (Brief  pages  7,  8), 
certain  cotton  of  the  plaintiff  was  in  the  pos- 
session of  the  defendant  for  shipment  between 
certain  points.  The  bill  of  lading  exempted  the 
carrier  from  loss  occasioned  by  fire.  The  cotton 
was  destroyed  by  fire  and  the  plaintiff  sought 
recovery  from  the  defendant  for  its  value,  upon 
two  grounds,  the  first  of  which  was  that  the  fire 
was  due  to  the  negligence  of  the  defendant.  The 
trial  Court  took  the  case  from  the  jury  on  the 
ground  that  there  was  no  proof  sufficient  to 
go  to  the  jury  as  to  the  alleged  negli- 
gence of  the  defendant.  This  ruling  was  re- 
versed by  the  Supreme  Court  and  the  case  sent 
back  for  trial,  upon  the  ground  that,  after  an 
analysis  of  the  evidence,  there  were  at  least  three 
considerations  sufficient  for  the  jury  to  find  that 
the  destruction  of  the  cotton  by  fire  was  occa- 
sioned by  the  negligence  of  the  defendant.  In 
their  statement  of  the  facts  of  that  case  counsel 
for  appellant  say  that  “the  defendant  had  al- 
“ lowed  icater  apparatus  available  for  extinguish- 
“ ing  fire  at  the  point  where  the  cotton  was  de- 
“ stroyed  to  get  out  of  order  * * * the  negli- 

“ gence  of  the  defendant,  through  which  the 
“ absence  of  the  water  was  brought  about,  was 
“ the  proximate  cause  of  the  loss  * * *” 
(Brief  pp.  7,  8). 
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The  case  of  Choctaw  0.  & G.  Railroad  Co.  v. 
Holloway,  191  U.  S.  334,  cited  on  pages  8 and  9 
of  the  Brief  of  appellant,  is  also  a case  of  tort. 
Holloway  sued  the  Railroad  Company  for  dam- 
ages for  personal  injuries  sustained  by  him  be- 
cause of  the  negligence  of  the  Railroad  Company 
in  failing  to  equip  the  engine,  upon  which  he  was 
working,  with  a brake.  The  case  was  taken  for 
a review  to  the  Supreme  Court  of  the  United 
States,  and  that  Court  said,  191  U.  S.  339: 

“The  circumstances,  unexplained,  were 
such  as  to  make  the  omission  to  furnish  a 
brake  for  the  engine  prima  facie  negligence 
on  the  part  of  the  Company.  It  was  unex- 
plained by  any  evidence,  and  remained  as  a 
fact  proving  negligence.” 

On  page  9 of  their  Brief  counsel  also  quote 
from  the  opinion  as  follows: 

“*  * * it  is  the  neglect  of  the  Company 

in  not  furnishing  the  brake  which  constitutes 
an  immediate  and  proximate  cause  of  the 
injury”. 

The  case  was,  therefore,  one  of  tort,  pure  and 
simple,  and  the  rule  that  the  defendant  was 
liable  for  the  injuries  proximately  caused  by  its 
negligence  was  applied. 

The  case  of  Atkinson  v.  Newcastle  and  Gates- 
head Water  Works  Company,  L.  R.  6 Exch.  404, 
cited  on  pages  9 and  10  of  the  Brief  of  appellant, 
and  again  referred  to  on  pages  11  and  12,  is 


29 


no  authority,  aside  from  any  other  consideration, 
for  the  reason  that  the  judgment  of  the  Court  of 
Exchequer  was  reversed  in  toto  by  the  Court  of 
Appeals  m 2 L.  R.  Exch.  Div.,  pp.  441-449. 

The  next  case  is  that  of  Metallic  Compress 
Casting  Co.  v.  Fitchburg  R.  R.  Co.,  109  Mass. 
277.  This  case  has  been  heretofore  referred  to. 
It  appeared  that  certain  property  of  the  plain- 
tiff was  on  fire.  “A  freight  train  of  the  defendant 
“ Company  coming  along  * * * carelessly 

11  passed  over  the  hose  stretched  across  the  track, 
“ thereby  severing  it  and  stopping  the  flow  of 
“ water  which  was  being  poured  upon  the  fire” 
(appellant’s  Brief,  p.  11).  The  defendant  was 
held  liable  for  its  tortious  act,  the  Court  saying: 

“When  a man  cuts  off  the  hose  through 
which  firemen  are  throwing  a strea/rn  upon  a 
burning  building,  and  thereupon  the  building 
is  consumed  for  want  of  water  to  extinguish 
it,  his  act  is  to  be  regarded  as  the  direct 
and  efficient  cause  of  the  injury”  (appel- 
lant’s Brief,  p.  12). 

In  the  case  of  New  York  Express  Co.  v. 
Traders  Ins.  Co.,  132  Mass.  377,  cited  on  pages 
13-15  of  the  Brief  of  appellant,  the  Court  does  not 
decide  as  counsel  say  on  page  14  of  their  Brief, 
“ in  line  with  our  contention  here  that  the  de- 
“ struction  of  the  means  and  appliances  by  which 
“ the  loss  through  (which)  the  collision  could 
“ have  been  obviated  was  the  true  and  efficient 
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“ cause  of  the  loss”.  The  Court  in  that  case 
says  (p.  385) : 

‘‘We  are  of  opinion  that  it  was  for  the 
jury  to  decide,  upon  all  the  circumstances  of 
the  case,  what  was  the  proximate  cause  of  the 
loss  sustained  by  the  plaintiffs,  and  whether 
it  was  the  result  of  the  fire.  Milwaukee  & St. 
Paul  Railroad  v.  Kellogg,  94  U.  S.  469.” 

Thus,  all  that  the  Court  really  decided  was  that 
the  circumstances  of  that  case  were  such  as  to 
make  it  one  of  fact  for  the  jury.  Moreover,  as 
above  pointed  out,  the  Court  also  says  (p.  383) 
that, 

‘‘So  far  as  the  question  what  constitutes 
proximate  cause  is  concerned,  the  same  con- 
siderations apply  equally  in  actions  of  con- 
tract as  in  actions  of  tort”. 

This  is  contrary  to  the  doctrine  that  obtains  in 
this  State  ( Hunt  Bros.  Co.  v.  San  Lorenzo  Water 
Co.,  150  Cal.  50).  The  case  of  Milwaukee  & St. 
Paul  Railroad  v.  Kellogg,  94  U.  S.  469,  referred 
to  at  the  very  end  of  the  opinion  of  the  Court 
(p.  385)  is  an  action  for  tort  in  which  the  Court 
says  (p.  474) : 

‘‘The  true  rule  is,  that  what  is  the  proxi- 
mate cause  of  an  injury  is  ordinarily  a ques- 
tion for  the  jury.  It  is  not  a question  of 
science  or  legal  knowledge.  It  is  to  be  de- 
termined as  a fact,  in  view  of  the  circum- 
stances of  fact  attending  it.” 

These  cases  are,  however,  inapplicable  to  the 
case  at  bar,  because  when  the  facts  are  undis- 
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puted  the  question  of  proximate  cause  is  one  for 
the  Court  ( Scheffer  v.  R.  R.  Co.,  105  U.  S.  249). 
It  is  evident  that  the  Massachusetts  Court  in 
deciding  the  Traders  case  based  its  opinion  upon 
rules  of  proximate  cause  pertaining  to  actions 
of  tort,  and  that  in  its  own  language  it  applied 
“ the  same  considerations  equally  in  actions  of 
“ contract.” 

The  case  of  Kiernan  v.  Metropolitan  Const. 
Co.,  49  N.  E.  648,  cited  on  page  15  of  appellant’s 
Brief  is  another  case  of  wrongful  interference 
with  a water  hydrant,  so  that  the  Fire  Depart- 
ment could  not  use  it  to  extinguish  a tire.  As 
counsel  say  (p.  15)  it  was  ‘‘Held  that  the  inter- 
“ ference  was  the  proximate  cause  of  the  loss”. 

In  the  next  case,  that  of  Clark  v.  Grand  Trunk 
Western  Railway  Co.,  112  N.  W.  1121,  “ plaintiff’s 
“ property  had  been  set  on  fire  by  defendant 
“ through  the  negligent  use  of  one  of  its  loco- 
“ motive  engines”  (appellant’s  Brief,  p.  15). 

Not  only  was  the  fire  started  through  the  neg- 
ligence of  the  defendant,  but  thereafter,  when  the 
firemen  were  about  to  extinguish  it,  the  employees 
of  the  defendant  negligently  ran  a locomotive 
engine  and  cars  over  the  hose  and  cut  it  and  de- 
stroyed it. 

Little  Rock  Traction  & Electric  Co.  v.  McCas- 
kill,  86  S.  W.  997  (appellant’s  Brief,  p.  16),  was 
another  case  of  the  negligent  cutting  of  a fire 
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hose,  which  was  conveying  water  to  a burning 
residence. 

White  v.  Colorado  Central  R.  Co.,  29  Fed.  Cas. 
17543  (appellant’s  Brief,  p.  17)  is  another  case 
in  which  negligence  of  the  Railroad  Company  was 
relied  upon  as  a basis  of  recovery. 

The  cases  cited  on  page  21  of  appellant’s  Brief 
are  also  all  cases  in  which  some  negligent  act 
was  the  basis  of  the  recovery. 


5.  Cases  in  which  there  was  a contract  to 
have  on  hand  a supply  of  water  for  extinguish- 
ing fires  are  not  in  point,  because  in  the  case  at 
bar  there  was  no  such  contract  between  the 
parties. 

The  reference  to  the  cases  on  page  22  of  the 
Brief  of  appellant,  in  which  it  is  held  that  water 
companies  were  liable  for  fire  losses,  resulting 
from  the  failure  of  the  company  to  have  on  hand 
water  with  which  to  extinguish  fires,  are  not  in 
point,  because  in  those  cases  there  was  a con- 
tract on  the  part  of  the  Company  to  furnish  water 
for  the  purpose  of  extinguishing  fires,  and  which 
clearly  implied  an  agreement  that  a breach  there- 
of would  render  the  Water  Company  liable  for 
the  value  of  the  property  destroyed  by  fire.  It 
was  held,  in  those  cases,  that  the  circumstances 
were  such,  as  to  make  the  persons,  agreeing  to 
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furnish  water  for  the  extinguishing  of  fires,  liable 
for  the  failure  to  furnish  it  as  agreed,  in  the  value 
of  such  property  destroyed  by  fire,  as  would 
have  been  saved  by  the  water,  if  it  had  been 
furnished.  There  were  in  those  cases  contracts 
against  the  remote  damage  occasioned  by  the 
absence  of  the  extrinsic  saving  power.  The 
syllabus  of  the  case  of  Paducah  Lumber  Co.  v. 
Paducah  Water  Co.,  12  S.  W.  554,  does  not  dis- 
close that  there  was  a special  contract  for  water 
between  the  Lumber  Company  and  the  Water 
Company;  but  that  such  was  the  fact  appears 
from  the  opinion  of  the  Court.  So  far  as  the 
Paducah  case,  and  the  case  of  Gorrell  v.  Greens- 
boro Water  Supply  Co.,  32  S.  E.  720,  hold  that 
an  individual  has  a cause  of  action  against  a 
Water  Company,  for  damages  from  a fire,  which 
could  not  be  extinguished  because  of  the  failure 
of  the  Water  Company  to  have  on  hand  a supply 
of  water  under  its  contract  with  the  municipality, 
they  stand  alone  and  are  against  the  great  weight 
of  authority. 

See: 

Howsmon  v.  Trenton  Water  Co.,  24  S.  W. 
784; 

Fitch  v.  Seymour  Water  Co.,  37  N.  E.  982; 

Britton  v.  The  Green  Bay,  etc.,  Co.,  81 
Wis.  48; 

Davis  v.  Clinton  Water  Works  Co.,  54  la. 
59; 
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Ferris  v.  The  Carson  Water  Co.,  16  Nev. 
44; 

Nickerson  v.  Bridgeport  Hydraulic  Co.,  46 
Conn.  24; 

Fowler  v.  The  Athens  City  W.  W.  Co., 
83  Ga,  219; 

Phoenix  Ins.  Co.  v.  Trenton  W.  W.  Co., 
42  Mo.  App.  118; 

Becker  v.  The  Keokuk  W.  W.  Co.,  79  la. 
419; 

Wilkinson  v.  Light,  Heat  dfr  W.  Co.,  28  So. 
877; 

Ukiah  v.  Ukiah  TTr.  etc.  Co.,  142  Cal.  173. 


6.  The  respondent  had  no  agreement  with  the 
appellant  to  have  on  hand  a water  supply. 

It  is  well  known  that,  when  an  insurer  wants 
his  risk  qualified  to  the  extent  of  obligating  the 
insured  to  have  on  hand  a water  supply,  a war- 
ranty or  a clause  to  that  effect  is  inserted  in  the 
policy.  A breach  of  such  a warranty  by  the  in- 
sured may,  in  the  event  of  a loss  by  fire,  relieve 
the  insurer  from  liability.  Here,  however,  there 
was  no  such  warranty,  and  the  presence  or  ab- 
sence of  a water  supply  in  no  sense  constituted 
a part  of  the  contract  of  indemnity  between  the 
parties.  For  examples  of  cases  in  which  a part 
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of  the  undertaking  of  the  insured  was  to  have  a 
supply  of  water,  see  the  following: 

Milling  Co.  v.  Fire  Ins.  Co.,  76  Cal.  235, 
238,  239; 

Houghton  et  al.  v.  The  Manufacturers 
Mut.  Fire  Ins.  Co.,  8 Mete.  114; 

Daniels  et  al.  v.  Hudson  River  Fire  Ins. 
Co.,  12  Cush.  416; 

Townsend  et  al.  v.  Northwestern  Ins.  Co., 
18  N.  Y.  168; 

Le  Roy  v.  The  Park  Fire  Ins.  Co.,  39 
N.  Y.  56. 

See  also : 

Commercial  Union  Ass.  Co.  v.  Pacific- 
Union  Club,  supra. 

In  the  case  at  bar  it  was  no  part  of  the  en- 
gagement of  the  insured  that  there  should  be  a 
water  supply,  or  that  it  should  continue.  With 
this  it  had  nothing  to  do.  Appellant  might  with 
as  much  reason  contend  that  the  respondent  stip- 
ulated for  the  existence  of  the  San  Francisco 
Fire  Department,  or  for  a continuance  of  its 
efficiency,  as  it  existed,  when  the  policy  was 
written.  It  is  a part  of  the  history  of  April  18, 
1906,  in  San  Francisco,  that  Mr.  Sullivan,  the 
Chief  of  the  Fire  Department,  was  almost  in- 
stantly killed  by  the  earthquake.  Many  persons 
thought  that  if  he  had  been  alive  and  had  con- 
ducted the  fight  against  the  various  fires  that 
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were  burning  in  the  city,  lie  would  have  put  them 
out  before  they  had  wrought  the  damage  which 
they  did.  Under  these  circumstances,  the  insurer 
might,  with  equal  force,  claim  that,  because  Chief 
Sullivan  was  killed  by  the  earthquake,  he  could 
not  fight  the  subsequently  started  fire  which  de- 
stroyed the  property  of  the  respondent,  and  that, 
therefore,  the  earthquake  indirectly  caused  the 
fire  loss.  The  insured  had  no  more  control  over 
Chief  Sullivan  than  it  had  over  the  water-mains ; 
it  was  as  free  from  any  contractual  obligation 
with  the  appellant  for  the  life,  or  for  the  continu- 
ance of  the  life  of  Chief  Sullivan,  as  it  was  for 
the  existence,  or  for  the  continuance  of  the  exist- 
ence of  the  water  supply.  These  were  matters 
purely  within  the  control  of  the  municipality, 
with  which  the  individual  property  owner  had 
nothing  to  do.  See, 

Ukiah  v.  Ukiali  Water  & Imp.  Co.,  142  Cal. 

173. 

While  the  insurer  in  the  case  at  bar  does  not 
directly  claim  that  there  was  a warranty  upon 
the  part  of  the  insured  that  there  should  have 
been  an  available  water  supply  on  hand,  suffi- 
cient to  have  extinguished  fires,  and  that  the  in- 
sured must  suffer  for  the  absence  of  such  water, 
as  if  there  had  been  a breach  of  such  warranty, 
still  that  substantially  is  its  contention.  As  here- 
tofore pointed  out,  there  was,  however,  no  such 
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engagement  on  the  part  of  the  respondent.  The 
appellant  would  read  such  an  obligation  into  the 
contract  under  the  exception  that  it  shall  not  be 
liable  for  “loss  caused  directly  or  indirectly  by 
“ earthquake”.  Without  considering  for  the  mo- 
ment that  these  words  must  mean  “loss  by  fire 
“ caused  directly  or  indirectly  by  earthquake”, 
and  that,  with  this  construction  placed  upon 
them,  appellant  has  no  standing  in  Court,  we 
nevertheless  submit,  that  the  absence  of  the 
water,  brought  about  by  its  running  to  waste,  for 
the  reason  that  the  mains  were  broken,  because 
there  was  an  earthquake,  does  not  make  the 
earthquake  the  indirect  cause  of  the  fire  loss. 


7.  The  action  of  the  Fire  Department  in  ex- 
tinguishing fires  is  entirely  independent  of  the 
individual  property  owner. 

It  is  further  to  be  noted  that  the  action  of  the 
Fire  Department  in  extinguishing  fires  is  not  only 
entirely  independent  of  the  individual  property 
owner,  but  may  even  be  against  his  will;  it  is  the 
exercise  by  the  municipality  of  a part  of  its  police 
power.  So  in  the  case  of  Wamsutta  Mills  v.  Old 
Colony  Steamship  Co.,  137  Mass.  471,  473,  the 
Supreme  Court  of  Massachusetts  said : 

“The  right  to  extinguish  fires  in  the  City 
of  New  Bedford  is  a part  of  the  police 
power  of  the  Commonwealth.  It  may  be  ex- 
ercised not  only  without  the  consent  of  the 
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owner  of  the  property  on  fire,  but  against  his 
will.  No  one  has  a right  to  have  his  prop- 
erty burn,  if  thereby  the  property  of  others 
is  endangered.  Fire  departments  are  estab- 
lished for  the  efficient  suppression  of  danger- 
ous fires,  and  the  chief  engineer  is  the  head 
of  the  department,  and  his  authority  extends 
over  all  property  within  the  municipality,  the 
burning  of  which  is  dangerous.  In  taking 
possession  of  property  for  the  purpose  of  ex- 
tinguishing a fire  that  threatens  to  spread  to 
other  property,  the  chief  engineer  does  not 
act  as  agent  of  the  owner,  but  under  a para- 
mount right.” 

The  Supreme  Court  of  the  United  States,  in 
the  case  of  Ralli  v.  Troop,  157  U.  S.  386-414,  said: 
“The  members  of  a fire  department,  or 
other  persons,  under  the  command  of  munici- 
pal officers  of  a port,  and  not  under  the  em- 
ployment and  direction  of  the  master  of  the 
ship,  are  simply  executing  a public  duty,  and 
are  not  acting,  by  any  implication  of  contract 
or  of  law,  for  or  in  behalf  of  the  owners  of 
the  ship  and  cargo.” 

The  prevention  of  damage  to  buildings  by  fire 
is  an  object  which  affects  the  interest  of  all  the 
inhabitants  and  relieves  them  from  a common 
burden  and  danger,  and  is  purely  within  the  scope 
of  the  municipal  authority.  See  also, 

Fislier  v.  Boston,  104  Mass.  87,  93 ; 
Maximilian  v.  Mayor,  etc.,  of  N.  Y.,  62 
N.  Y.  160; 

The  Cherokee,  31  Fed.  167,  170; 

Davey  et  al.  v.  The  Mary  Frost,  2 Woods 
306 ; Fed.  Cas.  3592. 
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8.  In  breaking  the  water  mains  which  caused 
the  water  to  run  to  waste , the  earthquake  merely 
caused  the  absence  of  an  extrinsic  saving  power, 
and  ivas  in  no  sense  the  cause  of  the  fire  that  de- 
stroyed the  respondent’s  property,  or  of  its  loss 
by  fire. 

The  substance  of  the  contention  of  the  appel- 
lant and  the  gist  of  the  averments  of  its  amended 
answer  in  this  behalf,  is  that,  by  reason  of  the  de- 
struction of  the  water-mains  by  the  earthquake, 
and  the  consequent  running  to  waste  of  the  water, 
which  could  not  be  applied  to  extinguish  the  fire, 
the  earthquake  caused  the  absence  of  an  extrinsic 
saving  force  or  power,  which  could  not  be  applied 
to  extinguish  the  fire.  That,  however,  did  not 
constitute  the  earthquake  the  indirect  cause  of 
the  insured’s  fire  loss.  This  is  well  illustrated 
by  the  case  of  Ionides  v.  Universal  Marine  Ins. 
Co.,  14  C.  B.  N.  S.  259;  208  C.  L.  R.  535,  a case 
of  marine  insurance.  In  that  case  a ship,  with 
a cargo  of  6500  bags  of  coffee,  which  was  insured 
against  perils  of  the  sea,  but  warranted  free  from 
all  consequences  of  hostilities,  went  ashore.  The 
light  at  Cape  Hatteras,  North  Carolina,  existing 
there  for  many  years  and  visible  for  twenty-five 
miles  at  sea,  had  been  extinguished  by  the  Con- 
federate authorities  to  harass  the  United  States 
shipping,  and  in  consequence  thereof,  the  Captain 
intending  to  round  the  Cape,  and  then  to  steer 
due  north,  being  out  of  his  reckoning,  and  con- 
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eeiving  that  lie  had  passed  the  Cape,  ran  the  ship 
ashore  at  Hatteras  Inlet,  where  she  was  eventu- 
ally lost.  The  question  was  whether  the  insured 
could  recover  because  the  cause  of  the  loss  was  a 
peril  of  the  sea,  or  whether  because  of  the  ab- 
sence of  the  light,  which  had  been  extinguished 
by  the  Confederate  authorities,  the  insurer  was 
within  the  warranty  “free  from  all  consequences 
of  hostilities”.  The  Court  decided  that,  except 
as  to  150  bags,  which  were  saved,  and  except  as 
to  1000  bags,  which  were  “potentially  saved”, 
the  cargo  was  lost  by  peril  of  the  sea,  and  that 
the  insured  was  entitled  to  recover.  Erie,  C.  J., 
in  delivering  his  opinion  held  that  (p.  287) 

“it  cannot  be  said  that  the  absence  of  the 
light  was  proximately  the  cause  of  the  loss; 
that  the  loss  was  not  within  the  exception 
contained  in  the  warranty,  but  was  within  the 
general  terms  of  the  policy;  and  that,  as  the 
wreck  of  the  ship  brought  about  the  loss  of 
the  cargo,  the  insurers  are  liable”. 

Byles,  J.,  in  giving  his  opinion,  said : 

“The  first  question  is,  was  the  vessel  lost 
through  the  absence  of  the  light  at  Cape  Hat- 
teras. In  order  to  raise  that  question,  we 
must  assume,  that,  if  the  light  had  been 
there  when  the  captain  of  the  Linwood  al- 
tered the  course  of  his  vessel  on  the  evening 
of  the  17th  of  July,  he  would  have  seen  it, 
and,  having  seen  and  recognized  it,  would 
have  had  time  to  turn  about  and  save  the 
vessel.  It  is  true  that  that  is  all  conjecture. 
But,  assuming  all  that,  is  the  absence  of  the 
light, — which  was  at  the  most  merely  the  ab- 
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sence  of  an  extrinsic  saving-  power, — a link 
in  the  chain  of  causes  to  which  the  destruc- 
tion of  the  ship  is  to  be  imputed?  I do  not 
propose  to  attempt  to  discriminate  between 
the  various  descriptions  of  causes,  with  their 
effects  or  results : that  is  a matter  which  was 
discussed  two  thousand  years  ago  by  abler 
intellects  than  any  now  existing.  But  this  is 
plain,  and  is  admitted  on  all  hands,  that,  in 
the  construction  of  the  contract  of  insurance, 
the  proximate  or  immediate  cause  of  the  loss 
alone  is  that  to  which  we  can  look.  That  is 
established  law  throughout  all  Europe  and 
America.  There  is  no  doubt  about  it;  and 
every  judgment  of  our  Courts  must  proceed 
upon  the  hypothesis  that  this  is  established 
law.  Then,  what  were  the  three  things  which 
combined  to  cause  the  loss, — assuming  that 
the  captain  would  have  seen  the  light  if  there, 
and  so  would  have  been  warned  in  time  to 
save  the  vessel?  First,  the  original  merito- 
rious cause  (and  in  popular  language  the 
cause  of  the  loss),  was,  the  captain’s  being 
out  of  his  reckoning.  He  was  some  fifty 
miles  to  the  westward  of  his  course,  without 
knowing  it.  The  absence  of  the  light  was , 
as  I before  observed,  merely  the  absence  of 
an  extrinsic  saving  power.  Could  that  be 
said  to  be  the  cause  of  the  ship ’s  destruction  ? 
Suppose  a man  throws  himself  into  the  Ser- 
pentine, and  the  means  of  rescuing  him  are 
not  at  hand,  and  he  is  drowned.  Could  it  be 
said  in  that  case  that  the  man  was  drowned 
because  of  the  absence  of  the  sawing  power? 
Apply  that  here.  The  absence  of  the  light 
at  Cape  Hatteras  was  but  the  absence  of  a 
warning,  leaving  the  proximate  and  immedi- 
ate cause  of  the  loss,  the  miscalculation  of 
the  captain,  which  is  plainly  a loss  by  the 
perils  of  the  sea.” 
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On  pages  25  and  26  of  tlieir  brief,  counsel  for 
appellant,  in  referring  to  this  case,  and  to  another 
similar  case,  which  they  know  we  rely  upon  as 
authority  for  our  contention,  and  which  are  cited 
further  on  in  our  brief,  and  which  hold  that  the 
cause  of  the  mere  absence  of  a saving  power,  but 
for  the  absence  of  which,  the  peril,  through  which 
the  loss  was  brought  about,  would  have  been  ren- 
dered inoperative,  cannot  be  said  to  have  been  the 
cause  of  the  loss,  say: 

“Yv7hile  it  is  true  that  in  these  last  cited 
cases  it  has  been  held  (upon  the  facts  in  those 
cases)  that  the  absence  of  the  saving  agency 
can  be  considered  only  as  the  remote  cause  of 
the  loss,  this,  as  will  appear  from  a study  of 
those  decisions,  is  because  of  the  fact  that  in 
each  of  these  cases  the  destructive  peril 
which  finally  resulted  in  the  loss,  was  oper- 
ative upon  the  subject  of  loss  at  the  time  that 
the  saving  agency,  had  it  existed,  could  have 
been  taken  advantage  of  only  to  rescue  the 
subject  of  loss,  already  involved  in  such  de- 
structive peril;  while  in  the  numerous  cases 
cited  in  an  earlier  portion  of  this  brief,  the 
destructive  peril  was  not  operative  upon  the 
subject  of  loss  at  the  time  that  the  saving 
agency,  had  it  existed,  could  have  been  taken 
advantage  of,  but  such  saving  agency,  had  it 
existed,  could  have  been  taken  advantage  of 
to  prevent  the  operation  of  the  destructive 
peril  upon  the  subject  of  loss”  (p.  26). 

The  distinction  here  sought  to  be  made  is,  we 
submit,  not  easy  to  understand.  We  gather, 
however,  that  counsel  mean  that  the  “Ionides,’ 
and  the  other  case  are  not  applicable,  because  of 
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the  distinction  between  rescuing  a subject  of  loss 
from  a destructive  peril  in  which  it  is  involved, 
and  preventing  the  operation  of  a destructive 
peril  upon  a subject  of  loss.  But  how  does  this 
distinction  aid  the  appellant?  It  is  the  equiva- 
lent of  saying  that  the  earthquake  is  the  cause  of 
a fire  loss  when  it  breaks  the  water-mains,  so  that 
the  water  supply  runs  to  waste  and  cannot  be 
used  to  extinguish  a subsequently  occurring  fire 
(“prevent  the  operation  of  the  destructive 
peril ”),  but  that  it  is  not  the  cause  of  a fire  loss, 
if,  while  a fire  is  burning,  an  earthquake  occurs 
and  breaks  the  water-mains,  so  that  the  water 
runs  to  waste  and  cannot  be  used  to  extinguish 
the  already  burning  fire  (“rescue  the  subject  of 
loss,  already  involved  in  such  destructive  peril ”)  ! 
Besides,  in  making  the  distinction,  counsel  lose 
sight  of  the  fact  that  in  the  cases  of  Metallic  Com- 
press Casting  Co.  v.  Fitchburg  R.  R.  Co.,  109 
Mass.  277,  Clark  v.  Grand  Trunk  Western  Rail- 
way Co.,  112  N.  W.  1121,  and  Little  Rock  Trac- 
tion & Electric  Co.  v.  McCaskill,  86  S.  W.  997, 
cited  on  pages  10-16  of  their  brief,  the  fire  was 
burning — or  as  counsel  put  it  “the  destructive 
“ peril  was  operative  upon  the  subject  of  loss” — 
when,  through  some  tortious  act  of  the  defendant 
(cutting  the  hose,  or  interfering  with  the  water 
hydrant)  the  water,  which  was  being  supplied  to 
extinguish  the  fire,  was  shut  off.  Counsel  are, 
therefore,  in  error  when  they  say  that  “in  the 
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“ numerous  cases  cited  in  an  earlier  portion  of 
“ this  brief  the  destructive  peril  was  not  opera- 
“ tive  upon  the  subject  of  loss  at  the  time  that 
“ the  saving  agency,  had  it  existed,  could  have 
“ been  taken  advantage  of”.  But,  assuming  the 
facts  in  the  cases  cited  by  them  to  have  been  such 
as  they  claim,  of  what  avail  to  the  insurer  is  the 
wholly  fanciful  distinction  which  they  seek  to 
make?  Does  it  in  any  way  detract  from  the 
force  or  weight  of  the  doctrine  established  by  the 
Ionides  and  other  similar  cases,  to  the  effect  that 
the  mere  absence  of  an  extrinsic  saving  force  or 
power  (water),  itself  brought  about  by  an  ex- 
cepted peril  (earthquake),  and  but  for  the  ab- 
sence of  which  the  peril  insured  against  (fire) 
would  have  been  rendered  inoperative,  does  not 
constitute  the  excepted  peril  (earthquake)  the  in- 
direct cause  of  the  peril  insured  against? 

In  the  case  of  Brown  v.  St.  Nicholas  Ins.  Co., 
61  N.  Y.  332,  there  was  a policy  of  marine  insur- 
ance upon  the  cargo  of  a canal  boat,  containing  a 
clause  that  if  the  boat  was  “prevented  or  de- 
“ tained  by  ice,  or  the  closing  of  navigation,  from 
“ terminating  the  trip”,  the  policy  should  cease. 
The  boat  was  proceeding  down  the  river  Dela- 
ware, when  a storm  arose  and  she  was  separated 
from  the  towing  tugs  and  was  driven  ashore  and 
stranded.  Thereafter  ice  formed  around  her  so 
that  the  tugs  could  not  reach  her.  She  became 
frozen  in  and  remained  in  that  condition  until  a 
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thaw  came ; then  the  wind  and  ice  forced  her  upon 
another  boat  and  she  broke  in  two  and  sank.  It 
was  held  that  the  stress  of  the  weather  by 
driving  the  boat  ashore  must  be  regarded  as  the 
proximate  cause  of  the  loss.  The  Court  held 
that  the  fact  that  the  ice  formed  and  prevented 
the  tugs  from  reaching  the  boat  which  had  become 
frozen  in,  did  not  bring  the  insurer  within  the  ex- 
ception in  its  policy.  The  Court  referred  to  the 
lonides  case  and  said  (p.  389) : 

“The  failure  of  the  tugs  to  reach  the  boat 
was,  in  the  words  of  Byles,  J.,  the  ‘absence 
of  an  extrinsic  saving  power’.” 

Counsel  on  pages  33  and  34  of  their  brief  seek 
to  lessen  the  weight  of  the  authority  of  this  case 
by  the  same  immaterial  and  fine-spun  distinction 
between  rescuing  the  subject  of  loss  from  the  de- 
structive peril  in  which  it  is  involved  and  pre- 
venting the  operation  of  the  destructive  peril 
upon  the  subject  of  loss. 

Another  case  illustrative  of  the  contention 
of  the  respondent  is  Northwest  Transp.  Co. 
v.  Boston  Marine  Ins.  Co.,  41  Fed.  793.  In 
that  case  a vessel  was  stranded  in  a dense 
fog;  thereafter,  and  before  she  could  be  got 
off,  a heavy  storm  arose,  and  the  master  to 
save  the  cargo  and  the  ship,  scuttled  her,  causing 
the  loss  in  question.  It  was  held,  in  an  action 
against  one  of  the  insurers,  that  the  proximate 
cause  of  the  loss,  arising  from  the  scuttling,  was 


the  storm  and  not  the  stranding,  and  that  the  loss 
was  within  the  policy.  The  Court  said : 

“It  is  urged  in  behalf  of  respondent  that 
the  stranding  should  be  regarded  as  the 
proximate  or  efficient  cause  of  the  disaster 
which  befell  the  vessel,  because  such  strand- 
ing never  ceased  to  operate  until  the  loss  was 
complete, — because  it  created  the  necessity 
for  the  scuttling, — and  should  therefore  be 
treated  and  considered  as  the  causa  causans 
of  the  loss,  for  the  reason  that  if  the  vessel 
had  not  been  stranded  she  would  probably 
have  sustained  no  injury  from  the  storm,  or 
would  not  have  been  compelled  to  resort  to 
scuttling  as  a means  of  safety.  This  claim 
and  position  of  respondent,  which  seems  to 
me  to  confuse  mere  antecedent  wants  and 
conditions  with  efficient  causation,  does  not 
settle,  but  merely  presents  the  vital  question, 
which  is  this:  Was  the  negligent  navigation 

or  stranding  of  the  vessel  the  predominating 
or  proximate  cause  of  the  loss  arising  from 
the  voluntary  scuttling  of  the  same,  or  was 
the  storm  the  immediate,  distinct,  and  proxi- 
mate cause  of  such  scuttling,  and  the  loss 
thence  resulting!  The  storm  which  arose 
after  the  stranding  was  of  such  force  and 
violence,  and  from  such  direction,  as  to  drive 
the  vessel  from  her  position  further  ashore, 
and  render  it  highly  probable,  if  not  abso- 
lutely certain,  that  she  would  become  a total 
wreck.  In  the  presence  of  this  new  impend- 
ing peril  and  danger  the  master,  after  con- 
sultation with  the  other  officers,  voluntarily 
scuttled  the  vessel  in  order  to  save  her  and 
the  cargo  from  destruction.  I fail  to  see  any 
causal  connection  between  the  stranding  and 
this  subsequent  scuttling  of  the  vessel  under 
such  circumstances.  Suppose  the  vessel  had 
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been  insured  against  loss  or  damage  by  fire  or 
lightning,  with  the  same  exception  as  con- 
tained in  the  present  policy  against  perils  and 
losses  arising  from  or  consequent  upon  want 
of  ordinary  care  and  skill  in  navigating  the 
vessel,  and  she  had  been  struck  by  lightning  or 
burned  by  fire  communicated  from  the  shore 
while  stranded,  it  would  not  admit  of  a mo- 
ment’s debate  that  the  insurer  would  be 
bound  to  make  good  the  loss  sustained,  even 
though  the  stranding  occurred  through  negli- 
gent navigation.  No  Court  would  seriously 
entertain  the  proposition  as  a defense  for  the 
insurer,  that  if  the  vessel  had  not  been  in 
that  particular  place  she  would  not  have  been 
exposed  to  the  fire,  or  would  not  probably 
have  been  struck  by  lightning.  So  in  the 
present  case,  unless  it  can  be  successfully 
maintained  that  the  storm  and  the  necessity 
thence  resulting  for  scuttling  the  vessel  was 
the  immediate  or  proximate  consequence  of 
the  stranding,  or  directly  arose  from,  or  was 
caused  by,  such  stranding,  then  such  storm 
as  an  independent  peril  covered  by  the  policy 
must  stand  upon  the  same  footing  as  fire  or 
lightning  in  the  case  supposed.  A correct 
application  of  the  doctrine  of  proximate  and 
remote  cause  establishes,  in  my  opinion,  the 
proposition  that  the  storm  rather  than  the 
stranding  should  be  considered  the  predomi- 
nating efficient  cause,  and  the  loss  resulting 
from  the  voluntary  scuttling  of  the  vessel. 

“In  the  present  case  the  storm  which  cre- 
ated the  necessity  for  scuttling  the  vessel 
was  in  no  sense  set  in  operation  by  the 
stranding,  but  was  a distinct,  independent, 
and  intervening  cause,  nearest  to  and  there- 
fore properly  chargeable  with  the  disaster. 
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“Without  extending  quotations  from  de- 
cision and  text  writers  on  ‘Insurance’,  or  en-, 
tering  upon  a detailed  review  of  the  cases,  I 
am  clearly  of  the  opinion,  after  careful  con- 
sideration of  the  subject,  that  the  authorities, 
American  and  English,  support  the  conclu- 
sion reached  by  the  Court,  that  a correct  ap- 
plication of  the  doctrine  of  proximate  and  re- 
mote cause  to  the  facts  of  this  case  requires 
that  the  storm  should  be  regarded  as  the 
proximate  or  predominating  efficient  cause, 
which  necessitated  the  scuttling  of  the  vessel 
from  which  resulted  the  damage  to  a portion 
of  the  cargo,  and  gave  rise  to  the  general 
average  loss  sought  to  be  recovered.” 

These  three  cases  illustrate,  we  submit,  the  con- 
tention of  the  respondent  that  the  earthquake,  un- 
der the  facts  averred  in  the  amended  answer,  was 
merely  the  cause  of  the  absence  of  a saving 
agency,  and  was  in  no  sense  the  cause  of  the  fire 
loss  of  the  respondent. 


9.  Similar  Ridings  to  that  of  Judge  Seawell  in 
the  case  at  bar  by  other  Judges  in  the  same  and 
m other  Courts. 

At  the  outset  in  this  brief  we  called  attention 
to  the  opinion  of  the  United  States  Circuit  Court 
of  Appeals,  in  a case  between  the  same  parties  in 
which  the  ruling  of  Judge  Van  Fleet,  United 
States  District  Judge  for  the  Northern  District  of 
California,  presiding  in  the  United  States  Circuit 
Court  for  the  same  District,  sustaining  a similar 
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demurrer  of  this  plaintiff  to  an  almost  identical 
amended  answer  of  the  defendant,  was  affirmed. 

Judge  Whitson,  of  the  United  States  District 
Court  of  Washington,  sitting  in  the  United  States 
Circuit  Court  for  the  Northern  District  of  Cali- 
fornia, also  had  occasion  to  consider  the  question 
here  under  consideration,  once  in  the  case  of 
Commercial  Union  Assurance  Co.  v.  Bergin,  and, 
again,  in  the  case  of  Baker  & Hamilton  v.  Wil* 
liamsburgh  City  Fire  Ins.  Co.,  157  Fed.  280,  283, 
and  in  each  case  his  ruling  was  to  the  same  effect 
as  that  in  the  case  at  bar. 

Similarly,  Judge  Seawell  in  granting  a motion 
to  strike  out  certain  portions  of  the  answer  of  the 
Insurance  Company  in  the  case  of  Baker  & Ham- 
ilton v.  The  Williamsbur gh  City  Fire  Ins.  Co.,  in 
the  same  Court  from  which  this  appeal  is  prose- 
cuted, including  that  part  setting  up  the  broken 
water-main  defense,  said: 

“A  member  of  the  fire  department  may 
naturally  regard  the  series  of  conflagrations, 
depicted  in  the  answer,  as  constituting  ‘a’ 
fire  or  ‘one  and  the  same  fire’.  It  is  never- 
theless a fact,  that  although  contiguous  to 
each  other,  or  nearly  so,  except  when  sepa- 
rated by  streets,  each  building  destroyed  was 
a separate  structure,  and  that  the  cause  of 
the  destruction  of  each  is  the  subject  of  a 
separate  inquiry,  and  that  what  may  have 
been  the  proximate  cause  of  loss  as  to  one 
may  be  remote  as  to  another.  The  primary 
fires  may  have  been  due  to  unskilful  or  de- 
fective wiring  or  to  the  improper  construe- 
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tion  of  tlie  buildings  in  which  they  were  in- 
stalled, or  both.  It  was  known  to  the  par- 
ties when  they  entered  into  the  contract,  that 
the  defendant  was  to  be  liable  for  loss  of 
which  fire  and  not  earthquake  was  the  proxi- 
mate cause.  It  is  unreasonable  to  hold  that, 
in  accepting  the  policy,  plaintiff  should  have 
understood  that  he  assumed  the  consequences 
of  the  negligence  of  other  joersons,  over  whom 
he  had  no  control,  at  points  far  distant  from 
the  insured  property;  or  that,  in  case  of  loss, 
it  would  be  incumbent  upon  him  to  investi- 
gate the  circumstances  of  all  the  other  fires 
which  occurred  at  the  same  time. 

“What  has  been  said  applies  equally  to  the 
allegations  as  to  the  breaking  of  water  pipes 
and  depriving  the  fire  department  of  the 
means  of  extinguishing  the  fire.”  (Italics 
ours). 

We  may  add  that  in  a case  tried  before  Judge 
Murasky,  in  the  Superior  Court,  involving  the 
same  kind  of  a policy,  and  also  the  “earthquake” 
defense,  a ruling,  the  same  as  that  of  Judge  Sea- 
well,  was  made.  In  the  case  before  Judge  Mu- 
rasky an  objection  to  evidence,  offered  for  the 
purpose  of  proving  that  the  fire  might  have  been 
extinguished  if  there  had  been  an  available  water 
supply,  was  sustained  upon  the  ground  that  the 
breaking  of  the  water-mains  by  the  earthquake 
and  the  consequent  absence  of  the  water,  were  no 
defense  to  an  action  upon  the  policy. 
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Second. 

“DIRECT”  DOES  NOT  MEAN  “PROXIMATE”,  AND  “INDI- 
RECT” DOES  NOT  MEAN  “REMOTE” 

Under  subdivision  “2”  of  their  Brief  (pp.  34 
to  46),  counsel  for  appellant  contend  that  the 
words  “directly  or  indirectly”  are  equivalent  to 
“proximately  or  remotely”,  and  hence  that  ap- 
pellant is  not  liable  for  a loss  of  which  an  earth- 
quake is  the  remote  cause.  But  this  contention 
is  unsound. 

“Direct”  does  not  mean  “proximate”,  and 
‘ ‘ indirect  ’ ’ does  not  mean  ‘ ‘ remote  ’ ’. 

In  the  case  of  Wills  v.  Ashland,  etc.,  Co.,  84 
N.  W.  998,  1000,  the  Court  said : 

“The  words  ‘direct’  and  ‘proximate’  do 
not  mean  ‘about  the  same  thing’.  The  direct 
cause  may  not  be  the  proximate  cause  and 
the  proximate  cause  may  not  be  the  direct 
cause.  ’ ’ 

To  the  same  effect  see  also, 

Deisenrieter  v.  Malting  Co.,  7.2  N.  W.  735, 
738; 

McFarlane  v.  Toivn  of  Sullivan,  74  Id.  559 ; 

Schneider  v.  Railway  Co.,  75  Id.  169 ; 

Bigelow  v.  Danielson,  78  N.  W.  599,  600; 

Baxter  v.  B.  B.  Co.,  80  Id.  644,  648. 

In  the  case  of  Ward  v.  Chicago,  etc.,  Co.,  78 
N.  W.  442,  444,  the  judgment  was  reversed  be- 
cause of  an  instruction  to  the  effect  that  the 
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terms  “direct”  and  “proximate”  were  synony- 
mous. 

In  Hustace  v.  Ins.  Co.,  175  N.  Y.  292,  a fire 
caused  an  explosion,  which  explosion  in  turn 
blew  down  the  insured  premises,  which  were  lo- 
cated a short  distance  from  the  building  wherein 
the  explosion  occurred.  The  Court  held  that  the 
“direct”  cause  of  the  loss  was  the  explosion,  and 
that,  as  under  the  terms  of  the  policy  the  defend- 
ant was  liable  only  for  loss  “directly”  caused  by 
fire,  that  is  to  say,  by  fire  direct,  there  should  be 
no  recovery.  The  decision  in  the  Hustace  case  is 
conclusive  as  to  the  meaning  of  the  words 
“direct”  and  “directly  or  indirectly”,  for  the 
reason  that  the  clauses  of  the  policy  sued  on, 
wherein  these  words  are  used,  are  prescribed  by 
a statute  of  the  State  of  New  York.  The  inter- 
pretation of  the  clause  “direct  loss  by  fire”,  by 
the  highest  Court  of  that  State,  narrowing  as  it 
did,  the  liability  of  insurance  companies  in  most 
cases,  must  be  presumed  to  have  met  with  the  ap- 
proval of  defendant,  which  will  not  be  heard  to 
say  in  a case  where  it  affects  an  exception  to  the 
policy,  that  the  Court’s  interpretation  of  the  lan- 
guage of  the  policy  was  erroneous.  See, 

Fidelity  & Casualty  Co.  v.  Lowenstein,  97 
Fed.  17; 

Fidelity  & Casualty  Co.  v.  Waterman,  161 
111.  632. 


Besides,  the  use  of  the  word  “ direct”  in  the 
sense  of  “immediate”  occurs  in  other  parts  of 
the  policy;  and  if  in  one  clause  of  the  policy  the 
word  “direct”  is  used  in  a special  sense,  the  pol- 
icy holder  may,  in  the  absence  of  anything  indi- 
cating a contrary  intention,  assume  that  it  is  used 
throughout  the  policy  in  the  same  sense.  Now,  it 
is  manifest  that  the  word  “direct”  as  used  in  re- 
lation to  liability  for  damage  by  lightning,  means 
immediate.  It  is  provided  that  defendant  shall 
not  be  liable  for  loss  or  damage  by  lightning  un- 
less fire  ensues,  and  in  that  event  for  the  damage 
by  fire  only  (Tr.  p.  7).  But,  it  is  further  pro- 
vided that  “liability  for  direct  damage  by  light- 
‘ ‘ ning  may  be  assumed  by  specific  agreement  en- 
“ dorsed  upon  the  policy”  (Tr.  p.  7).  It  is  en- 
tirely clear  that  the  damage  here  referred  to  is 
damage  immediately  caused  by  lightning  as  dis- 
tinguished from  ensuing  fire  damage,  for  which 
the  Company  has  already  assumed  liability.  In 
this  instance,  therefore,  it  is  certain  that  the 
word  “direct”  is  not  used  in  the  sense  of  “proxi- 
mate”. 

In  Ins.  Co.  v.  Roost,  45  N.  E.  1097,  the  policy 
sued  on  provided,  as  does  the  policy  in  the  case  at 
bar,  that  liability  for  direct  damage  “by  light- 
“ ning  may  be  assumed  by  specific  agreement 
“ hereon”,  and  such  liability,  by  specific  agree- 
ment was  assumed.  A powder  house  situated 
across  the  street  from  the  insured  premises  was 
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struck  by  lightning  and  an  explosion  occurred 
whereby  the  insured  premises  were  destroyed. 
The  Court  held  that  the  plaintiff  was  not  entitled 
to  recover — that  the  direct  cause  of  the  loss  was 
explosion , and  not  lightning. 

On  page  43  of  their  brief,  counsel  for  appellant 
say:  “The  word  ‘indirectly’  is  the  antithesis  of 

“ ‘directly’,  and,  therefore,  if  the  word  ‘directly’ 
“ is  equivalent  to  ‘proximately’,  then  ‘indirectly’ 
“ must  be  given  the  meaning  of  remotely,  as 
“ remotely  is  the  antithesis  of  proximately.” 
The  premise  to  this  conclusion  being  unsound,  as 
we  have  seen,  the  conclusion  necessarily  falls 
with  it;  and  that  such  a conclusion  is  deducible 
from  the  premise  is  additional  confirmation  of 
the  unsoundness  of  the  premise.  It  is  elementary 
that  the  law  takes  no  account  of  “remote”  causes. 

Bacon’s  Maxims,  Reg.  1; 

Field  on  Damages,  Sec.  10 ; 

Scheffer  v.  R.  R.  Co.,  105  U.  S.  249. 

In  the  case  of  Lewis  v.  R.  R.  Co.,  54  Mich.  55, 
Judge  Cooley  said: 

“As  between  the  causes  which  precede  the 
proximate  cause,  the  law  cannot  select  one 
rather  than  another  as  to  which  the  final  con- 
sequence shall  be  attributed,  and  it  stops  at 
the  proximate  cause,  because  to  go  back  of 
it  would  be  to  enter  upon  an  investigation 
that  would  be  both  endless  and  useless.” 
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A proximate  cause  may,  of  course,  operate 
either  directly  or  indirectly. 

In  Williamsburgh  City  Fire  Insurance  Com- 
pany v.  Willard,  164  Fed.  404,  the  Court,  in  hold- 
ing that  earthquake  was  not  the  direct  cause  of 
plaintiff’s  loss,  said  that  it  was  unnecessary  to 
determine  whether  or  not  the  loss  was  proxi- 
mately  caused  by  earthquake. 

In  The  G.  R.  Booth  case,  171  U.  S.  450,  cited  by 
counsel  for  appellant  on  pages  40  and  41  of  their 
brief,  the  only  question  involved  or  decided  was 
that  the  proximate  cause  of  the  loss  in  that  case 
was  explosion  and  not  a peril  of  the  sea.  The 
loss  was  proximately,  but  indirectly  caused  by 
the  explosion. 

On  pages  34  and  35  of  their  Brief  counsel  say : 
“ That  upon  the  facts  pleaded  the  earthquake  if 
‘ ‘ not  the  proximate  was  at  least  the  remote  cause 
“ of  the  loss,  will,  we  take  it  for  granted,  not  be 
“ questioned.”  But,  counsel  take  entirely  too 
much  for  granted.  The  earthquake  by  breaking 
the  water-mains  and  causing  the  water  to  run  to 
waste  was  in  no  sense  the  cause  either  proxi- 
mately or  remotely  of  the  fire  loss  of  the  respond- 
ent. There  is  absolutely  no  connection  between 
the  cause  of  the  existence  of  the  fire  and  the 
earthquake,  and  all  the  reasoning  of  counsel  can 
never  create  such  connection. 
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Conclusion. 

The  entire  argument  of  the  appellant  is,  as  we 
have  seen,  predicated  upon  the  erroneous  premise 
that  the  excepted  peril  “earthquake”  can  be  the 
cause  of  a fire  loss  without  being  in  any  way  con- 
nected with  the  origin  or  starting  of  the  fire — in 
other  words,  its  contention  is  that  the  words 
“ loss  caused  directly  or  indirectly  by  eartli- 
“ quake”  do  not  mean  “loss  by  fire  caused 
“ directly  or  indirectly  by  earthquake”. 

It  is  clear  that  the  exception  to  its  liability  for 
the  fire  loss  of  the  respondent,  here  sought  to  be 
invoked  by  the  appellant,  can  only  be  evolved 
from  the  provisions  of  the  policy  by  a process  of 
the  most  superlatively  refined  reasoning,  based 
upon  an  erroneous  premise  and  upon  intricate 
metaphysical  distinctions  in  the  law  of  causation 
— far  beyond  the  comprehension  of  the  ordinary 
policy  holder. 

We  submit,  that,  in  the  language  of  Willes, 
J.,  in  the  case  of  Ionides  v.  Univ.  Marine  Ins.  Co., 
14  C.  B.  N.  S.  260,  289,  there  should  be  applied 
to  this  case 

“the  ordinary  rule  of  insurance  law,  that,  in 
ascertaining  the  relative  rights  of  the  par- 
ties, you  are  not  to  trouble  yourself  with  dis- 
tant causes  or  to  go  into  a metaphysical  dis- 
tinction between  causes  efficient  and  material 
and  causes  final;  but  you  are  to  look  ex- 
clusively to  the  proximate  and  immediate 
cause  of  the  loss”. 
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In  the  case  of  Peters  v.  Warren  Ins.  Co.,  14 
Peters  99,  the  Supreme  Court  of  the  United 
States,  at  page  108,  says: 

“If  there  be  any  commercial  contract 
which,  more  than  any  other,  requires  the  ap- 
plication of  sound  common  sense  and  prac- 
tical reasoning  in  the  exposition  of  it,  and  in 
the  uniformity  of  the  application  of  rules  to 
it,  it  is  certainly  a policy  of  insurance;  for 
it  deals  with  the  business  and  interests  of 
common  men,  who  are  unused  to  deal  with 
abstractions  and  refined  distinctions.” 

See,  also: 

Commercial  Union  Ass.  Co.  v.  Pacific- 
Union  Club,  supra. 

Even  counsel  for  appellant  will,  we  conceive, 
hardly  contend  that  the  exception  here  relied 
upon  follows  plainly  or  clearly  from  the  language 
of  the  contract  of  insurance.  It  is  a well-settled 
rule,  supplementary  to  the  general  rule,  that  the 
terms  of  a policy  when  of  doubtful  meaning  are 
to  be  construed  in  favor  of  the  insured  and 
against  the  insurer,  that  conditions  and  excep- 
tions to  liability  must  be  plainly  expressed  and 
are  to  be  construed  strictly  against  the  insurer 
and  liberally  in  favor  of  the  wsured. 

In  the  case  of  Equitable  Ins.  Co.  v.  Osborn, 
90  Ala.  201,  at  page  207  the  Court  said : 

“Exceptions  of  this  kind  are  construed 
most  strongly  against  the  insurer,  and  liber- 
ally in  favor  of  the  insured.  This  is  now  the 


settled  rule  for  construing  all  kinds  of  in- 
surance policies,  rendered  necessary,  espe- 
cially in  modern  times,  to  circumvent  the  in- 
genuity of  insurance  companies  in  so  framing 
contracts  of  this  kind  as  to  make  the  excep- 
tions unfairly  devour  the  whole  policy.” 

The  foregoing  language  is  quoted  with  ap- 
proval by  the  Supreme  Court  of  this  State  in  the 
case  of  Berliner  v.  Insurance  Company,  121  Cal. 
461. 

See  also: 

Welch  v.  British  American  Ass.  Co.,  148 
Cal.  223,  226; 

Ins.  Co.  v.  Slaughter,  12  Wall.  404; 
National  Bank  v.  Ins.  Co.,  95  U.  S.  673, 
678,  679; 

Sayles  v.  N.  W.  Ins.  Co.,  Fed.  Cases  No. 
12,422; 

Stout  v.  Commercial  Union  Ins.  Co.,  12 
Fed.  554; 

Lowenstein  v.  N.  Y.  Co.,  88  Fed.  474; 
Canton  Ins.  Co.  v.  Woodside,  90  Fed.  301; 
Wausau  Tel.  Co.  v.  United  Firemen’s  Ins. 

Co.,  101  N.  W.  1100; 

Robinson  v.  Aetna  Ins.  Co.,  30  So.  665; 
Georgia  Home  Ins.  Co.  v.  Allen,  24  So. 
399; 

Grant  v.  Lexington  F.  I.  Co.,  5 Ind.  23  (61 
A.  D.  74) ; 

Phoenix  Ins.  Co.  v.  Spiers,  8 S.  W.  453 ; 
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Kingsley  v.  N.  E.  Mut.  F.  Ins.  Co.,  8 Cush. 

393; 

Western  Ins.  Co.  v.  C rapper,  32  Pa.  St. 

351  (75  A.  D.  561). 

For  the  reasons  herein  stated,  it  is  respectfully 
submitted  that  the  Court  below  did  not  err  in 
sustaining  the  demurrer  to  the  amended  answer 
and  that  the  judgment  appealed  from  should  be 
affirmed. 

Respectfully  submitted, 

Pillsbury,  Madison  & Sutro, 

Attorneys  for  Respondent. 
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RESPONDENT’S  POINTS  AND  AUTHORITIES. 

The  facts  in  this  case,  as  counsel  for  respond- 
ent state,  are  identical  with  those  in  the  case  of 
The  Pacific-Union  Club,  plaintiff  and  respondent, 
vs.  Commercial  Union  Assurance  Company,  Lim- 
ited, of  London,  England,  defendant  and  appellant, 
No.  610.  We  respectfully  ask  permission  to  make 
the  Points  and  Authorities,  filed  by  us  on  behalf 
of  the  respondent  in  that  case,  a part  of  the  rec- 
ord in  this  case;  and  we  submit  that,  for  the  rea- 


sons  stated  in  those  Points  and  Authorities,  the 
order  of  the  Court  below,  in  sustaining  the  de- 
murrer of  the  respondent  to  the  amended  answer 
of  the  appellant  in  this  case,  was  correct  and  that 
the  judgment  should  be  affirmed. 

Respectfully  submitted, 

Pillsbury,  Madison  & Sutro, 

Attorneys  for  Respondent. 
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STATEMENT. 

Defendant  in  error  brought  suit  in  the  State 
Court  against  plaintiff  in  error  to  recover  upon  a 
policy  of  fire  insurance  for  a loss  in  the  City  of 
San  Francisco  resulting  from  the  conflagration  fol- 
lowing upon  the  earthquake  which  visited  that  city 
April  18th,  1906.  The  cause  was  removed  into  the 
Circuit  Court  of  the  United  States,  Ninth  Circuit, 
Northern  District  of  California,  and  in  that  Court 
a demurrer  interposed  to  the  answer  to  the  com- 
plaint was  sustained  and  plaintiff  in  error  (defend- 
ant below)  refusing  to  amend,  judgment  in  favor 
of  defendant  in  error  (plaintiff  below)  was  ordered 
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and  entered,  and  the  sole  question  for  decision  by 
this  Court  is  upon  the  point  of  law  raised  by  the 
exception  to  that  ruling. 

The  policy  sued  on  covered  against  direct  loss  or 
damage  by  fire  except  as  otherwise  in  the  policy 
provided,  and  thereafter  in  that  instrument  it  was 
provided  that  the  company  should  not  be  liable  “for 
loss  or  damage  occasioned  by  or  through  any  vol- 
cano, earthquake,  or  hurricane,  or  other  eruption, 
convulsion  or  disturbance.”  Basing  its  defense 
upon  this  exemption  provision  of  the  policy  plaintiff 
in  error  in  its  amended  answer  set  up  said  pro- 
vision and  the  facts  relied  upon  to  bring  the  case 
within  the  protection  thereof  as  follows: 

“Answering  unto  the  complaint  of  plaintiff 
defendant  denies  that  defendant  did  insure  the 
plaintiff  or  did  undertake  to  make  good  to  the 
plaintiff  such  direct  loss  or  damage  s plaintiff 
might  suffer  by  or  through  fire  to  the  property 
in  the  policy  and  the  complaint  on  He  herein  de- 
scribed except  as  in  and  under  the  terms  and  con- 
ditions of  said  policy.  And  further  answering 
unto  the  complaint  of  plaintiff,  defendant  al- 
leges that  in  and  by  the  policy  of  insurance  in 
this  action  sued  upon  it  was  provided,  and  by 
and  between  the  plaintiff  and  the  defendant 
stipulated  and  agreed,  that  the  defendant  com- 
pany should  not  be  liable  for  loss  occasioned 
by  or  through  earthquake;  and  defendant 
alleges  that  on  the  18th  day  of  April,  1906,  the 
City  of  San  Francisco  was  visited  by  a severe 
earthquake  shock  between  the  hours  of  5 and  6 
o’clock  a.  m.,  and  by  other  similar  shocks  fol- 
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lowing  said  first  mentioned  shock;  that  on  the 
said  18th  day  of  April,  1906,  and  at  the  time 
of  the  happening  of  said  earthquake  shock  and 
of  the  fires  hereinafter  referred  to  following 
thereupon,  there  was  in  said  City  of  San  Fran- 
cisco a fire  department  fully  and  sufficiently 
equipped  with  fire-engine  and  hose,  and  other 
proper  and  sufficient  appurtenances  for  the 
extinguishing  of  fires  in  said  city,  and  there 
was,  up  to  the  time  of  the  first  of  said  shocks, 
a water  system  in  use  in  said  city,  with  water 
mains,  pipes  and  hydrants  throughout  siad 
city  and  in  and  along  the  streets  thereof,  with 
an  abundant  supply  of  water  for  the  extinguish- 
ment of  fires  and  for  the  extinguishing  of  all 
of  the  fires  following  upon  said  earthquake 
shocks,  including  those  immediately  caused 
thereby  and  other  fires  resulting  therefrom,  and 
all  other  fires  occurring  upon  said  18th  day  of 
April,  1906,  and  defendant  alleges  that  all  of 
said  fires,  and  each  thereof,  could  and  in  the 
usual  and  ordinary  course  of  events  would,  have 
been  extinguished  if  said  water  supply  had 
been  available  at  the  time  of  the  breaking  out 
of  said  fires,  and  each  thereof,  and  thereafter 
during  said  18th  day  of  April,  1906,  but  de- 
fendant alleges  the  fact  to  be  that  said  earth- 
quake shocks,  or  some  one  or  more  thereof, 
broke  the  mains  and  piping  through  which  said 
supply  of  water  was  brought  to  and  into  said 
city  of  San  Francisco,  and  shut  oft  said  supply 
of  water  from  said  city  and  from  the  portion 
of  said  city  wherein  the  property  described  in 
the  complaint  was  situate,  and  wherein  the 
fire  by  which  said  property  wras  destroyed  had 
its  origin,  and  that  by  reason  of  the  breaking 
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of  said  pipes  and  the  shutting  off  of  the  water 
the  said  fire  department  was  without  water  to 
play  upon  said  fires,  and  upon  said  last  men- 
tioned fire,  by  reason  whereof  said  fires  and 
said  last  mentioned  fire  reached  to  said  property 
of  the  plaintiff  and  destroyed  said  property, 
and  defendant  alleges  that  said  fire  would  not 
have  spread  and  said  property  would  not  have 
been  destroyed  and  said  loss  would  not  have 
resulted  if  said  water  supply  had  not  been  cut 
off  as  in  this  amended  answer  set  forth.” 

It  is  our  understanding  that  the  ruling  of  the 
Court  sustaining  the  demurrer  to  the  answer  as 
above  set  forth  is  based  upon  the  theory  that  the 
destruction  of  the  water  mains,  and  the  cutting  off 
of  the  water  supply,  and  the  resulting  loss  which 
it  is  alleged  would  not  otherwise  have  occurred,  was 
not  in  legal  contemplation  the  cause  of  the  destruc- 
tion of  the  insured  property,  and  that,  therefore, 
the  case  is  not  one  within  the  meaning  of  the  policy 
provision  referred  to. 

ASSIGNMENT  OF  ERROR. 

The  trial  court  erred  in  sustaining  the  demurrer 
of  defendant  in  error  to  the  amended  answer  of 
plaintiff  in  error  and  in  ordering  and  in  directing 
and  in  permitting  judgment  to  be  entered  against 
plaintiff  in  error. 


ARGUMENT. 

Whether  or  not  plaintiff  in  error  could  have 
proven  that  the  cutting  off  of  the  water  supply 
brought  about  the  loss  sued  for,  and  that,  but  there- 
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for,  that  loss  would  not  have  been  suffered,  it  must, 
for  the  purposes  of  this  argument,  be  assumed 
that  such  proof  could  and  would  have  been  made, 
and  therefore  the  sole  question  for  determination 
is,  was  the  loss  suffered  “occasioned”  by,  or  through, 
the  excepted  peril,  to-wit,  earthquake.  We  con- 
fidently assert  that  but  one  conclusion  can  be 
reached  upon  this  point. 

1.  The  contractual  liability  of  the  defendant 
company  was  against  direct  loss  or  damage  by 
fire,  but  with  the  expressed  reservation  that  there 
should  be  no  liability  for  such  fire  loss  if  occasioned 
by  or  through  earthquake.  This  exemption  pro- 
vision is  of  the  broadest  character  and  in  explicit 
terms  takes  from  out  the  protection  of  the  policy 
any  loss  of  the  kind  insured  against,  to-wit : 
any  loss  by  fire  if  such  loss  be  occasioned  either  by 
or  through  an  earthquake.  Turning  to  the  latest 
standard  dictionaries  of  the  English  language,  we 
find  the  definitions  of  the  verb  “to  occasion”  to 
be  as  follows: 

Standard  Dictionary  of  the  English  Language : 
“to  cause  or  bring  about  by  furnishing  the  condi- 
tion or  occasion  needed  for  the  action  of  a partic- 
ular cause;  to  cause,  accidentally  or  incidentally, 
or  simply  to  cause  or  bring  about;  to  furnish  in- 
ducement for;  lead  to  or  necessitate.” 

Century  Dictionary : “to  cause  incidentally  or  in- 
directly ; to  bring  about  or  be  the  means  of  bringing 
about  or  producing;  to  lead  or  produce  by  an  occa- 


6 


sion  or  opportunity;  to  impel  or  induce  by  circum- 
stances.” 

Webster’s  Dictionary : The  principal  meaning 

given  to  the  verb  “to  occasion”  is  “to  cause  incident- 
ally”; and  “to  occasion”  is  defined  to  be  “an  occur- 
rence, casualty,  or  incident;  something  distinct  from 
the  ordinary  course  or  regular  order  of  things  . . . 
an  accidental  cause;  an  incident;  event,  or  fact 
giving  rise  to  something  else.” 

In  Curry  vs.  Chicago  & N.  W.  E.  E.  Co.,  43  Wis. 
655  (666),  the  Court  quotes  Crabb  as  distinguishing 
between  that  which  is  caused  and  that  which  is 
occasioned  as  follows:  “What  is  caused  seems  to 
follow  naturally;  what  is  occasioned  follows  inci- 
dentally.” 

If  now  we  substitute  for  the  word  used  in  the 
policy  its  elaborated  meaning  as  given  in  the  dic- 
tionaries we  learn  that  the  intention  of  the  contract 
wras  to  exempt  the  company  from  any  fire  loss 
brought  about  through  or  by  reason  of  a condition 
resulting  from  an  earthquake;  or  from  such  loss 
incident  ally  brought  about  by  an  earthquake. 

And  in  a number  of  adjudicated  cases  we  have 
judicial  recognition  of  the  proposition  that  the 
result  ma)r  have  been  occasioned  by  something 
which  would  not  in  direct  legal  contemplation  be 
considered  as  the  cause  thereof. 

Words  and  Phrases  Judicially  Defined,  Yol. 
6,  p.  4896; 

Pennsylvania  Co.  vs.  Congdon,  33  N.  E.  Rep., 
759  (796) ; 


7 


Meysenberg  vs.  Schlieper,  48  Mo.  426  (434) ; 

Curry  vs.  Chicago  & N.  W.  R.  R.  Co .,  d3 
Wis.,  655  (666); 

Kwong  Lee  Yuen  vs.  Alliance  Assurance  Co., 
16  Haw.  674. 

And  reading  the  phraseology  of  the  policy  in  the 
light  of  the  commonly  understool  meaning  of  the 
words  used,  how  could  the  company  have  expressed 
more  clearly  the  intention  for  which  we  contend? 
It  was  to  be  liable  for'  loss  by  fire  but  not  for  such 
loss  if  occasioned  by  or  through  earthquake.  We 
are  told  that  one  thing  is  brought  about  through  an- 
other when  the  latter  comes  about  by  means  of  or 
by  the  agency  or  help  of  the  former.  Standard  Diet, 
of  English  Language.  Prep  By.  And  certainly  in 
this  case,  upon  the  facts  alleged,  it  cannot  be  ques- 
tioned that  the  fire  loss  for  which  defendant  in  error 
has  been  given  judgment  wTas  brought  about  by 
means  of  and  by  the  agency  of  and  by  the  help  of 
the  earthquake. 

The  ruling  of  the  Circuit  Judge,  as  we  have  said, 
proceeds  upon  the  theory  that  upon  the  facts  alleged 
it  cannot  be  said  that  the  earthquake  was  in  legal 
contemplation  the  cause  of  the  loss,  and  this  view 
must  rest  upon  the  theory  that  because  the  earth- 
quake did  not  induce  the  original  fire  it  cannot  be 
looked  upon  as  a link  in  the  chain  of  causation. 
But  we  submit  that  even  if  this  view  were  sound, 
still  the  loss  was,  within  the  meaning  of  the  lan- 
guage employed,  occasioned  by,  or,  if  not  by,  at 
least  through,  the  excepted  peril.  As  we  have  seen, 


that  is  occasioned  by  what  causes  it  either  directly, 
indirectly,  or  incidentally,  and  if  it  may  be  said 
that  the  loss  here  was  not  indirectly,  or  incidentally, 
brought  about  by  the  earthquake,  it  was  certainly 
indirectly  or  incidentally  brought  about  through  it. 

2.  Independently  of  what  lias  already  been  said, 
we  submit  that  the  view  of  the  law  upon  which 
the  learned  Circuit  Judge  rests  his  ruling  is  in 
conflict  with  the  authorities,  and  that,  in  the  eye  of 
the  law,  the  earthquake  was  here  the  cause  of  the 
loss  to  recover  for  which  this  suit  was  brought. 

It  is  our  understanding  that  the  theory  upon 
which  the  complained  of  ruling  rests  is:  that  the 
proximate  cause  of  plaintiff’s  loss  was  necessarily 
the  first  antecedent  cause  of  the  immediate  cause 
of  the  destruction  of  the  property.  But  we  submit 
that  this  is  not  so  and  that  where,  as  here,  there  is 
independently  of  the  first  antecedent  cause  another 
cause  but  for  which  such  first  antecedent  cause  for 
the  immediate  cause  would  not  have  been  operative 
in  bringing  about  through  such  immediate  cause  the 
final  result,  and  but  for  which  such  final  result  would 
not  have  occurred,  then,  and  in  that  case,  the  inde- 
pendent cause  (in  this  case  the  earthquake)  must, 
in  legal  contemplation,  be  considered  the  efficient 
proximate  cause  to  which  the  result  is  attributable. 
There  is  abundant  authority  to  this  effect. 

In  McAfee  et  al.  vs.  Crofford,  13  How.  (IT.  S.) 
447,  we  have  a case  which,  in  principle,  cannot  be 
distinguished  from  that  at  bar  and  in  which  the 
point  we  make  is  fully  sustained.  In  that  case,  the 
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plaintiffs  in  error,  assisted  by  others,  had  carried 
off  and  frightened  away  certain  slaves  working  for 
defendant  in  error  upon  his  plantation.  At  this 
time  defendant  in  error  had  upon  the  plantation 
from  1800  to  2000  cut  cords  of  wood,  which,  by 
reason  of  the  absence  of  the  slaves,  was  floated  off 
or  greatly  injured  by  a subsequent  rise  in  the  river 
in  the  vicinity  of  the  plantation;  also  by  reason  of 
the  absence  of  the  slaves,  cattle,  horses  and  hogs 
broke  into  the  plantation  and  destroyed  nearly  150 
acres  of  growing  corn.  There  was  a verdict  for 
defendant  in  error  with  damages  assessed  at  $10,- 
613.72,  and  the  judgment  based  on  this  verdict  was 
affirmed,  the  Supreme  Court  holding  that  the 
taking  and  frightening  away  of  the  slaves,  the 
agency  through  which  the  ill  effect  in  the  rise  of 
the  river  would  have  been  obviated,  and  which,  if 
it  had  not  been  removed  by  plaintiffs  in  error,  would 
have  prevented  the  other  injuries  resulting  from 
the  animals  breaking  into  the  plantation,  could  in 
in  law  have  been  considered  the  cause  of  the  losses 
suffered,  and  that  whether  such  was  or  was  not  the 
fact  was  a question  for  the  jury.  In  that,  as  in 
the  present  case,  there  was  an  agency  which,  if  used 
in  the  ordinary  and  to  be  expected  way  (in  that 
case  the  negro  slaves,  in  this  case  the  water  system 
and  water  supply),  would  have  obviated  the  ill 
effects  of  a subsequently  occurring  force  from  an 
through  which  the  complained  of  damages  resulted. 
The  answer  in  this  case  sets  up  the  existence  of 
the  saving  agency  but  for  the  destruction  of  which 
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this  doctrine,  as  we  shall  presently  see,  has  been 
adopted  by  the  American  courts,  that  where  an 
act  has  made  unobtainable  water  which  would  other- 
wise have  been  at  hand  for  the  purpose  of  extin- 
guishing a fire,  and  with  which,  if  at  hand,  such 
fire  would  have  been  extinguished,  the  proximate 
cause  of  the  loss  resulting  from  that  fire,  which  loss, 
but  for  the  absence  of  water,  would  not  have  oc- 
curred, is  the  act  through  which  the  water  was  so 
made  unobtainable.  “What  kind  of  damage,”  asked 
Kelly,  C.  B.,  in  that  case,  “can  be  more  a proxi- 
mate consequence  of  the  want  of  water  than  the 
destruction  by  fire  of  the  house  which  a proper 
supply  of  water  icoidd  have  saved V* 

In  Metallic  Compress  Casting  Co.  vs.  Fitchburg 
JR.  R.  C.,  109  Mass.  277,  certain  property  of  the 
plaintiff  was  discovered  to  be  on  fire.  The  buildings 
were  situate  in  Somerville,  about  fifty  feet  south 
of  the  track  of  the  Fitchburg  Railroad.  Two  fire 
engines  belonging  to  the  Somerville  Fire  Depart- 
ment and  one  from  Cambridge  were  brought  upon 
the  ground,  but  not  being  otherwise  able  to  procure 
water,  under  the  direction  of  the  Chief  Engineer  of 
the  Cambridge  Fire  Department,  they  laid  their 
hose  across  the  track  and  obtained  a supply  of 
water  from  a hydrant  on  the  north  side  thereof. 
The  water  thus  obtained  was  applied  to  the  fire 
and  had  diminished  it  and  would  have  extinguished 
it  in  a short  time  but  for  the  fact  that  a freight 
train  of  the  defendant  company  coming  along,  and 
with  sufficient  notice  and  warning  to  those  in  con- 
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trol,  and  with  time  to  stop,  and  with  no  occasion 
for  haste,  carelessly  passed  over  the  hose  stretched 
across  the  track,  thereby  severing  it  and  stopping 
the  flow  of  water  which  was  being  poured  upon  the 
fire.  The  injury  to  the  house  was  such  that  it  could 
not  be  seasonably  repaired,  and  by  reason  of  this 
fact  the  plaintiff’s  property  was  consumed  by  the 
fire  when  otherwise  it  would  have  been  saved.  It 
was  contended  by  defendant  that  its  negligence  in 
the  particulars  stated  was  not  the  proximate  cause 
of  plaintiff’s  loss;  but  the  Court  ruled  against  this 
contention,  saying: 

“It  is  further  contended  that  no  direct  or  imme- 
diate injury  was  occasioned  to  the  plaintiff  by  the 
act  of  the  defendant,  but  that  the  injury  was  occa- 
sioned by  the  fire  directly  and  by  the  defendant 
remotely.  The  question  of  proximate  cause  is  often 
involved  in  difficulty,  by  reason  of  the  endless  va- 
riety of  circumstances  by  which  injuries  may  occur ; 
and  the  cases  on  the  subject  are  very  numerous.  ” 
A case  which  much  resembles  the  present  is  Atkin- 
son vs.  Newcastle  A Gateshead  Water  Works  Co., 
Law  Rep.  6 Exch.  404.  The  defendant  was  a com- 
pany incorporated  to  erect  water  works  and  supply 
water  to  the  inhabitants,  with  the  obligation  to  keep 
a certain  head  on  the  fire  plugs.  It  neglected  to 
do  this,  and  -was  thereby  subject  to  a penalty.  The 
plaintiff  could  not  obtain  a supply,  and  his  property 
was  burned.  It  was  held  that  defendant  was  liable 
on  the  common-law  principle  stated  in  Com.  Dig. 
Action  on  the  Case,  A.  ‘Whenever  a man  has  a 
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discussing  the  question  at  length,  holds  in  line  with 
our  contention  here  that  the  destruction  of  the  means 
and  appliances  by  which  the  loss  through  the  col- 
lision could  have  been  obviated  was  the  true  and 
efficient  cause  of  such  loss.  Said  the  Court:  “The 
defendant  contends  that  the  plaintiff’s  goods  were 
injured  by  the  sinking  of  the  ship,  and,  as  the  water 
which  flowed  through  the  hole  made  by  the  collision, 
caused  her  to  sink,  therefore  the  collision,  and  not 
the  fire,  caused  the  loss.  Undoubtedly  the  injury 
occasioned  by  the  collision  would  have  caused  the 
vessel  to  sink  and  thereby  have  injured  the  plain- 
tiff’s goods;  and  if  that  had  been  the  only  cause 
operating,  the  plaintiff  cannot  recover,  for  the  in- 
surance is  not  against  collision  but  only  against  fire. 
But  if  means  and  appliances  were  at  hand  by  which 
that  result  could  have  been  avoided,  and  the  inter- 
vention of  a new  agency,  namely,  that  of  fire,  pre- 
vented their  use,  then  the  fire  was  the  proximate 
and  immediate  cause  of  the  loss.  It  added  a new 
element  of  destruction  which  rendered  it  impossible 
to  control  or  prevent  the  consequences  which  would 
naturally  follow  from  the  collision.  So  far  as  the 
question  what  constitutes  proximate  cause  is  con- 
cerned, the  same  considerations  apply  equally  in 
actions  of  contract  as  in  actions  of  tort.” 

In  an  earlier  decision  by  the  same  Court  defend- 
ant interfered  with  the  use  of  a hydrant  in  front  of 
plaintiff’s  house  connected  with  the  water  service, 
but  for  which  interference  the  fire  department 
could  have  used  the  hydrant  to  prevent  a fire  loss 
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suffered.  Held , that  the  interference  was  the  proxi- 
mate cause  of  the  loss.  ( Kiernan  vs.  Metropolitan 
Const.  Co.,  49  X.  E.  Rep.  (Mass.)  648.) 

In  Clark  vs.  Grand  Trunk  Western  Railivay  Co., 
112  X.  W.  Rep.  1121,  plaintiff’s  property  had  been 
set  on  fire  by  defendant  through  the  negligent  use 
of  one  of  its  locomotive  engines,  and  the  property 
being  thus  found  to  be  on  fire,  the  fire  company  of 
the  city  had  attached  a hose  to  a nearby  hydrant 
and  had  laid  it  across  defendant’s  tracks  in  a 
street  running  at  right  angles  to  said  tracks,  and 
was  about  to  and  could  have  extinguished  the  fire 
but  for  the  act  of  employes  of  defendant  in  negli- 
gently running  another  locomotive  engine  and  cars 
over  and  upon  the  hose,  thus  cutting  and  destroying 
it  and  delaying  the  firemen  until  the  conflagration 
had  reached  a stage  where  it  could  not  be  controlled. 
One  of  the  questions  before  the  Appellate  Court  was 
whether  or  not  the  cutting  of  the  fire  hose,  if  negli- 
gently done,  made  the  defendant  railroad  company 
liable  for  damages  resulting  from  the  destruction 
of  the  property.  Dealing  with  this  proposition,  the 
Court  said:  “If  defendant’s  servants,  in  charge  of 
the  freight  train,  had  notice  and  warning  of  the 
presence  of  the  hose  upon  the  tracks  (they  deny 
having  any  notice),  and  had  no  occasion  for  haste, 
and  might  have  stopped  the  train,  instead  of  doing 
which  they  carelessly  ran  upon  and  cut  the  hose,  and 
the  cutting  of  the  hose  occasioned  such  delay  in 
procuring  water  that  the  destruction  of  plaintiff’s 
property  was  the  direct  and  necessary  result  of  such 
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carelessness,  and  plaintiff  may  recover  upon  the 
second  ground  set  up  in  the  declaration  such  dam- 
ages as  were  consequent  upon  said  delay.” 

In  Little  Bock  Traction  & Electric  Co.  vs.  Mc- 
Caskill,  86  S.  W.  Rep.  997,  the  motorman  of  a 
street  car  negligently  ran  over  a fire  hose  which 
was  conveying  wrater  to  a burning  residence,  cutting 
the  hose  so  that  by  reason  of  the  waste  of  water 
from  the  opening  the  firemen  lost  control  of  the 
fire  to  such  an  extent  as  to  cause  the  destruction  of 
the  furniture  in  the  residence.  Held , that  the  cut- 
ting of  the  hose  was  the  proximate  cause  of  the  loss 
and  that  the  owner  was  entitled  to  recover  damages 
therefore. 

In  Mott  vs.  Hudson  Biver  B.  B.  Co.,  1 Rob.  595, 
the  Superior  Court  of  the  City  of  New  York  held 
that  damages  caused  by  the  spreading  of  a fire  in 
consequence  of  defendant  negligently  injuring  a 
hose  actually  in  use  in  extinguishing  it,  whereby 
the  only  supply  of  water  available  for  the  purpose 
was  stopped,  are  too  remote  to  sustain  an  action. 
To  this  in  that  case  there  wTas  a dissenting  opinion, 
and  in  Metallic  Compress.  Casting  Co.  vs.  Fitch- 
burg B.  B.  Co.,  and  in  Little  Bock  Traction  <&  Elec- 
tric Co.  vs.  McCaskill,  the  reasoning  and  conclusion 
reached  were  held  to  be  unsound;  and  in  Clark  vs. 
Grand  Trunk  Western  Railway  Co.  the  Supreme 
Court  of  Michigan  cities  approvingly  Little  Rock 
Traction  & Electric  Co.  vs.  MsCaskill,  in  which 
the  Mott  case  is  discussed  at  length  and  disapproved, 
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the  Arkansas  Court  following  the  Massachusetts 
Court  in  the  conclusion  reached  by  the  latter. 

In  White  vs.  Colorado  Central  R.  Co.,  29  Fed. 
Cas.  17543,  we  have  another  case  squarely  in  point. 
There  the  defendant  railroad  company  had  negli- 
gently placed  in  the  same  warehouse  with  plaintiff’s 
goods  a large  quantity  of  powder.  A fire  occurred 
in  the  warehouse,  but  the  firemen  who  were  called  to 
the  place  for  the  purpose  of  extinguishing  the  fire 
were,  by  the  presence  of  the  powder  in  the  ware- 
house, hindered  and  prevented  from  saving  plain- 
tiff’s goods.  It  was  claimed  that  the  act  of  the 
railroad  company  in  placing  the  powder  in  the 
warehouse  was  not  the  proximate  cause  of  the  loss, 
but  the  Court  held  otherwise,  and,  after  referring 
to  the  Metallic  Compress.  Casting  Co.  case,  and 
others,  said:  “In  all  these  Cases  it  may  be  said 

that  the  fire  is  a proximate  cause  of  the  loss,  but 
it  does  not  follow  that  it  is  the  only  cause  standing 
iu  that  relation  to  the  result.  And  so,  while  it  is 
true  that  plaintiff’s  goods  were  in  fact  destroyed  by 
fire,  it  is  also  true  that  the  gunpowder  in  the  ware- 
house, by  keeping  the  workmen  from  the  fire,  may 
have  contributed  to  the  loss  in  such  way  as  will 
make  it  a proximate  cause.  ‘Negligence  may  be  the 
proximate  cause  of  an  injury  of  which  it  is  not  the 
sole  or  immediate  cause.’  ” 

We  submit  that  the  cases  we  have  cited  are  con- 
clusive upon  the  question  under  discussion.  In 
those  in  which  the  absence  of  water  was  the  ground 
of  complaint,  it  was  held  that  the  force  by  which 
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finding  that  the  explosion  occurred  because  of  the 
neglect  of  the  master  to  perform  the  duty  of  keep- 
ing the  safety  appliance  in  order,  and  that  the  neg- 
lect to  perform  that  duty  was  the  proximate  cause 
of  the  fire  spreading  from  the  floor  above  to  the 
room  in  which  the  plaintiff  was  at  work.” 

Where  a ship  without  proper  documents  to  prove 
her  nationality  is  captured  and  condemned  for  want 
of  such  documents  to  prove  her  nationality,  as  re- 
quired by  treaty,  the  want  of  the  documents  is  the 
proximate  cause  of  the  loss. 

Bell  vs.  Car  stairs,  14  East.  374. 

And  to  the  same  effect  is 

Cleveland  vs.  Ins.  Co.,  8 Mass.  308. 

When  by  reason  of  unseaworthiness  a vessel  is 
driven  on  the  rocks,  the  unseaworthiness  is  the  causa 
sine  qua  non  and  the  efficient  cause  of  the  loss. 

Thompson  vs.  Hopper,  6.  El.  & Bl.  937. 

In  many  cases  water  companies  have  been  held 
liable  for  fire  losses  resulting  from  the  failure  of  the 
companies  to  have  at  hand  water  with  which  to  ex- 
tinguish such  fires,  the  ruling  in  these  cases  being 
that  the  loss  was  proximately  caused  by  the  absence 
of  the  water  which,  but  for  the  failure  of  the  com- 
pany, would  have  been  available. 

Paducah  Lumber  Co.  vs.  Paducah  Water  Co., 
89  Ky.  340, 12  S.  W.  Rep.  (Ky.)  554; 

Fogg  vs.  Blair,  139  U.  S.  112,  11  Sup.  Ct. 

Rep.  476; 
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Middlesex  Water  Co.  vs.  Knappman  Whitting 

Co.,  64  1ST.  J.  Law  240,  45  Atl.  Rep.  692 ; 

Shelbyville  W.  & L.  Co.  vs.  McJDade,  29  Ky. 
Law  Rep.  119; 

Goivell  vs.  Greensboro  Water  Supply  Co.,  32 
S.  E.  Rep.  720. 

Gilman  vs.  Noyes,  57  N.  H.  627,  bears  upon  the 
question  under  discussion.  In  that  case,  suit  for 
damages  was  brought  against  defendant  for  care- 
lessly leaving  plaintiff’s  bars  down,  whereby  his 
cattle  and  sheep  escaped;  after  this  they  were  de- 
stroyed by  bears.  The  trial  court  instructed  the 
jury  that  if  the  defendant  left  the  plaintiff’s  bars 
down  and  the  sheep  escaped  in  consequence  of  the 
bars  having  been  left  down  by  defendant,  and  would 
not  have  been  killed  but  for  the  act  of  the  defendant, 
the  latter  was  liable.  The  judgment  was  reversed 
because  of  the  fact  that  this  instruction  took  from 
the  jury  a question  which  it  was  their  province  to 
determine,  to-wit,  as  to  whether  or  not  it  was  nat- 
ural and  reasonable  to  expect  that  if  the  sheep  were 
suffered  to  escape  they  would  be  destroyed  by  bears. 
The  decision  is  authority  to  the  point  that  the  Court 
cannot  in  a case  of  this  kind  say  as  a matter  of  law 
that  the  destruction  of  that  which,  or  which  might 
not  be,  the  means  of  preventing  an  injury  is,  or  is 
not,  the  proximate  cause  of  such  injury  as  has,  in 
fact,  resulted — that  the  question  is  one  of  fact  for 
a jury. 

With  relation  to  a provision  in  a policy  of  insur- 
ance exempting  the  insurer  from  loss  resulting  from 
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a specified  peril,  the  rule  as  to  reasonable  anticipa- 
tion has  no  application.  As  was  said  by  Judge  San- 
born in  Travelers  Ins.  Co.  vs.  Melick,  65  Fed.  178 
(184),  “It  must  be  borne  in  mind  that  the  doctrine 
of  proximate  cause  has  a different  relation  to  an 
action  for  negligence  to  that  which  it  bears  to  a 
contract  to  indemnify  for  the  result  of  a given  cause. 
In  the  former  it  measures  the  liability,  while  in 
the  latter  the  contract  fixes  the  extent  of  the  lia- 
bility. In  an  action  for  negligence  the  liability  ex- 
tends only  to  the  natural  and  probable  consequences 
of  the  negligent  act.”  The  exception  in  the  policy 
is  as  to  the  named  peril  as  a cause  of  loss  and  neces- 
sarily any  loss  which  has  been  brought  about  by 
that  peril  as  the  cause  thereof  must  be  held  to  have 
been  contemplated  by  the  parties  to  the  agreement 
as  a possibility.  Whether  the  parties  did  or  did 
not  have  in  mind  the  particular  operation  of  the 
excepted  cause  is  not  material.  The  insured  in 
accepting  the  policy  agrees  that  as  to  any  loss  of 
which  the  excepted  peril  is  the  cause  (whether  in 
mind  or  not)  the  insurer  shall  not  be  liable  and  this 
contractual  exemption  cannot  be  affected  by  the  fact 
that  the  insured  may  not  have  had  in  mind  any 
particular  operation  of  the  excepted  cause.  And, 
independently  of  this  proposition,  it  must  certainly 
be  said  that  the  shutting  off  of  a great  water  supply 
as  one  of  the  effects  of  an  earthquake  is  always  a 
possibility,  and  that  in  such  an  event  the  further 
possibility  of  the  spread  of  fire  which  might  other- 
wise be  extinguished  is  a result  to  be  reasonably 
anticipated. 
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We  now  come  to  another  class  of  cases  in  which 
it  has  been  held  that  whether  the  absence  of  a saving 
agency  but  for  the  destruction  of  which  the  cause 
through  which  the  final  result  has  been  brought 
about  would  have  been  rendered  inoperative,  is  the 
proximate  or  only  the  remote  cause  of  such  result 
is  dependent  upon  a distinction  noted  in  these  cases : 

Ionides  vs.  Universal  Marine  Association , 14 
C.  D.  (N.  S.)  259; 

Magoun  vs.  New  England  Marine  Ins.  Co., 
1 Stony  157,  Fed.  Cas.  8961; 

Brown  vs.  St.  Nicholas  Ins.  Co.,  61  N.  Y.,  336; 

Transportation  Co.  vs.  Boston  Marine  Ins. 
Co.,  41  Fed.  793; 

Gilman  vs.  Noyes,  57  N.  I!.  627 ; 

McNally  vs.  Colwell,  52  N.  W.  Rep.  70. 

It  is  our  understanding  that  some  of  the  cases 
last  cited  are  relied  upon  by  claimants  in  suits  sim- 
ilar to  the  one  in  hand.  But  not  only  do  those  cases 
not  aid  claimants — they  accentuate  the  rule  for 
which  we  are  contending. 

While  it  is  true  that  in  these  last  cited  cases  it  has 
been  held  (upon  the  facts  in  those  cases)  that  the 
absence  of  the  saving  agency  can  be  considered 
only  as  the  remote  cause  of  the  loss,  this,  as  will 
appear  from  a study  of  those  decisions,  is  be- 
cause of  the  fact  that  in  each  of  these  cases  the 
antecedent  peril  from  which  the  loss  finally  resulted 
was  not  operative  upon  the  subject  matter  of  the 
loss  at  all  times  from  and  including  the  initiation 
of  such  peril  until  the  time  of  the  loss  complained 
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of,  while  in  the  numerous  cases  cited  in  the  earlier 
portions  of  this  brief  the  antecedent  cause  was  not 
in  operation  upon  the  insured  property  at  the  time 
of  the  destruction  of  the  saving  agency,  but  for 
the  destruction  of  which  such  antecedent  cause 
would  have  been  rendered  inoperative.  This  dis- 
tinction is  clearly  recognized  in  the  Ionides  case, 
the  first  of  those  last  cited,  in  which,  as  to  some  of 
the  property  lost,  the  destruction  of  the  saving 
agency  was  held  not  to  be  the  proximate  cause, 
while,  as  to  another  portion  of  the  property,  the 
ruling  was  that  it  was  the  proximate  cause.  The 
facts  in  that  case  w'ere  as  follows:  Plaintiff  ef- 

fected a policy  of  insurance  on  6500  bags  of  coffee 
“warranted  free  from  capture,  seizure  and  deten- 
tion, and  all  the  consequences  thereof  or  any  at- 
tempt thereat,  and,  free  from  all  consequences  of 
hostilities.”  The  ship  insured  sailed  from  Ealize, 
at  the  mouth  of  the  Mississippi,  for  New  York  and 
then  proceeded  on  her  voyage  up  to  a point  where 
the  captain,  thinking  he  had  already  passed  Cape 
Hatteras,  changed  his  course  from  northeast  to 
north  and  continued  this  course  until  a short  time 
thereafter  the  ship  went  on  shore  about  ten  miles  to 
the  southwest  of  the  point  upon  which  the  Cape 
Hatteras  light  was  situate.  If  the  light  had  been 
burning,  then,  notwithstanding  the  fact  that  the 
captain  was  out  of  his  reckoning  and  had  been  other- 
wise negligent,  the  disaster  would  have  been  avoided. 
But  the  Confederate  forces  as  an  act  of  hostility, 
and  for  the  purpose  of  hindering  Federal  naviga- 
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tion,  had  extinguished  the  light,  and  because  of 
this  the  ship  went  on  shore.  After  the  ship  had 
gone  on  the  rocks  certain  persons  called  wreckers, 
but  who  were,  in  fact,  salvors  acting  under  the  Fed- 
eral Government,  safely  landed  120  bags  of  coffee 
from  the  ship  and  would  have  succeeded  in  saving 
1,000  bags  more,  but  were  prevented  from  doing  so 
by  the  Confederates.  The  ship  thereafter  going 
to  pieces,  there  was  a loss  of  this  last  mentioned 
1,000  bags,  j Held,  that  as  to  the  cargo  other  than 
the  1,120  bags  last  referred  to  the  absence  of  the 
light  was  the  remote  cause  of  the  loss  and  the  ex- 
tinguishment thereof  by  the  Confederates  not  within 
the  warranty  of  the  policy,  but  that  as  to  the  1,000 
bags  the  loss  was  within  the  warranty.  It  is  appar- 
ent upon  the  facts  as  stated  that  if  the  Cape  Hat- 
teras  light,  the  saving  agency,  had  not  been  extin- 
guished, the  vessel,  notwithstanding  the  error  of  the 
captain,  would  not  have  gone  ashore,  and  there 
would  have  been  no  loss  for  any  portion  of  the 
cargo,  and  it  is  clearly  apparent  that  if  the  Federal 
salvors  had  not  been  driven  off  by  the  Confederates 
the  1,000  bags  which  were  lost  would  have  been 
saved.  'How  then,  upon  what  theory  did  the  Court 
hold  that  the  major  portion  of  the  cargo  was  not 
within  the  warranty  “free  from  all  consequences 
of  hostilities,”  and  the  insurer  liable  therefor,  while 
as  to  the  1,000  bags  the  ruling  was  that  the  loss 
was  within  the  warranty  and  the  insurer  not  liable  ? 
It  is  entirely  clear  that  the  decision  upon  which 
these  differences  in  result  were  predicated  was  based 
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upon  the  distinction  which  we  have  pointed  out.  As 
to  each  portion  of  the  cargo  there  was  a saving 
agency  by  and  through  which  the  loss  brought  about 
because  of  the  error  of  the  captain  would  have  been 
avoided.  That  error  took  the  ship  out  of  her  course 
and  put  her,  together  with  her  cargo,  upon  the  rocks ; 
breaking  up  there  the  whole  of  the  cargo  other  than 
the  120  bags  saved  was  sunk  and  lost.  As  to  each 
of  the  separate  portions  of  the  cargo  lost,  as  to  which 
the  decision  relates,  what  would  otherwise  have  been 
the  saving  agency  was  rendered  inoperative  by  the 
excepted  peril — the  hostile  Confederates.  As  to  the 
whole  cargo,  including  the  1,000  bags,  what  would 
otherwise  have  been  the  saving  agency,  the  Hatteras 
light,  was  rendered  inoperative  by  the  Confederates 
and  so  as  to  the  1,000  bags,  the  saving  agency,  the 
Federal  salvors,  was  also  rendered  useless.  We 
have  as  to  each  lot  of  the  insured  cargo  the  same 
excepted  peril  as  the  destroyer  of  the  saving  agency 
in  the  one  case  the  light,  in  the  other  case  the  salvors,, 
but  as  to  so  much  of  the  cargo  as  could  not  have 
been  saved  by  the  salvors  the  peril  insured  against 
had  at  all  times  been  operative  upon  the  insured 
property  and  was,  in  fact,  the  active  agency  which 
had  carried  that  property  to  its  destruction,  while 
as  to  the  1,000  bags  the  peril  insured  against, 
had  ceased  to  operate  and  as  to  this  por- 
tion of  the  cargo  the  excepted  peril  in  making  the 
saving  agency  inoperative  became  and  was  held 
to  be  the  proximate  cause  of  the  loss  suffered. 

Byles,  Judge,  one  of  the  Justices  participating 
in  the  decision  of  the  case,  makes  clear  the  distinc- 
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tion  upon  which  it  was  held  that  as  to  the  major 
portion  of  the  cargo  the  insurer  was  liable,  while 
as  to  the  1,000  bags  it  was  not.  In  the  course  of  his 
opinion  he  says : ‘ £ Then  what  were  the  three  causes 
here,  which — upon  the  assumption  that  the  captain 
would  have  seen  the  light  had  it  been  there,  and 
have  saved  his  vessel — have  caused  the  loss'?  First, 
the  original  meritorious  cause,  and  in  popular  lan- 
guage the  cause  of  the  loss,  was  the  miscalculation 
of  his  position  by  the  captain.  He  was  fifty  miles 
to  the  eastward  of  his  course,  and  he  did  not  know 
that.  Now  comes  the  absence  of  the  light,  which 
was,  as  I have  said,  but  the  absence  of  an  extrinsic 
saving  power,  and,  in  that  sense,  was  that  the  cause 
of  the  destruction1?  As  was  said  in  the  course  of 
the  argument,  if  a person  throws  himself  into  the 
Serpentine,  and  the  drags  are  not  near,  can  it  be 
said  that  the  absence  of  the  drags  was  the  cause 
of  his  drowning?  It  was  but  an  intervening  cause, 
the  absence  of  a saving  power,  which  had  it  been 
exerted  would  have  saved  the  ship.  But  still  it 
leaves  the  proximate  or  immediate  cause  of  the 
loss  a continuation  of  the  first  original  meritorious 
cause,  namely,  steering  the  vessel  straight  on  to  the 
rock  which  caused  the  loss,  and  that  seems  to  be 
plainly  a loss  by  perils  of  the  sea.”  It  will  be 
seen  from  the  foregoing  quotation  that  the  Judges 
had  in  mind  the  fact  that  the  original  error  of  the 
captain  was  a continuing  cause  and  in  full  opera- 
tion upon  the  insured  property  at  the  time  of  the 
interference  with  the  saving  agency  but  for  which 
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the  ship  might  have  been  navigated  into  safety. 
In  other  words,  the  error  of  the  captain  which 
resulted  in  the  steering  of  the  vessel  on  to  the  rock 
was  a peril  of  the  sea  which  was  in  operation  on 
the  subject  of  insurance  during  all  the  time  pre- 
ceding the  striking  upon  the  rock.  The  language 
of  Byles,  .Judge,  in  the  quotation  given  above,  that 
the  proximate  or  immediate  cause  of  the  loss  was  a 
continuing  of  the  first  original  meritorious  cause, 
namely,  steering  the  vessel  straight  on  the  rock,  etc., 
makes  this  clear. 

It  is  to  be  noted  that  it  is  not  held  in  this  case 
that  even  under  the  circumstances  existing  the  ab- 
sence of  the  saving  power  was  not  a cause  of  the  loss 
but  only  that,  under  those  circumstances,  the  ab- 
sence of  such  power  did  not  constitute  the  proximate 
cause.  Referring  to  the  illustration  noted  by  Byles 
Judge  that  “if  a person  throws  himself  into  the 
Serpentine  and  the  drags  are  not  near,  can  it  be 
said  that  the  absence  of  the  drags  was  the  cause  of 
his  drowning?”  it  is  to  be  remarked  that  while 
the  view  expressed  in  relation  to  this  was  undoubt- 
edly sound  it  is  also  true  that  while  in  the  case 
supposed  the  absence  of  the  drags  would  not  be 
considered  as  the  cause  of  the  drowning  if  the  man 
had  fallen  into  the  Serpentine  on  account  of  the 
want  of  a fence  at  the  point  where  he  fell  into  the 
water,  then  the  lack  of  such  fence  permitting  him 
to  fall  into  the  water  could,  in  an  appropriate  case, 
be  held  to  be  a proximate  cause  of  the  drowning. 
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The  distinction  which  we  have  pointed  out  as 
between  those  cases  in  which  it  is  held  that  an 
excepted  peril  if  the  proximate  cause  of  a loss  in  a 
case  in  which  it  destroys  a saving  agency,  which 
saving  agency  had  it  existed  could  have  been  taken 
advantage  of  to  prevent  damage  from  some  other 
cause,  and  those  cases  in  which,  as  in  lonidies  vs. 
Universal  Marine  Association  (supra),  it  is  held 
that  an  excepted  peril  is  not  the  proximate  cause  of 
the  loss  when  it  destroys  such  saving  agency  is  well 
put  by  Circuit  Judge  Story  in  Magoun  vs.  New 
England  Marine  Ins.  Co.,  1 Story  157,  Fed.  Cas. 
8961.  In  that  case  the  question  was  as  to  whether 
there  had  been  a total  loss  of  a ship  insured  within 
the  meaning  of  the  law  of  marine  insurance.  An 
insured  vessel  had  been  seized  in  a foreign  port  by 
customs  officers,  but  upon  the  trial  it  was  held 
that  there  was  no  ground  for  the  seizure  and  the 
vessel  was  therefore  restored.  It  was  found  that 
by  reason  of  long  exposure  resulting  from  the  delay 
in  the  condemnation  proceedings  the  vessel  could 
not  proceed  upon  her  voyage  without  extensive  re- 
pairs amounting  to  more  than  her  value,  and  in 
consequence  of  this  the  ship  was  abandoned  to  the 
Underwriters.  In  a suit  against  the  latter  it  was 
claimed  that  the  injuries  to  the  vessel  resulting  from 
delay  and  exposure  were  the  immediate  cause  of  the 
loss,  and  the  seizure  and  detainment  the  remote 
cause  only,  and  that,  therefore,  the  insurers  were  not 
liable.  In  answering  this  argument,  Judge  Story, 
speaking  for  the  Court,  said:  “But  it  appears  to 
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me  that  this  is  not  a correct  exposition  of  the  rule. 
All  the  consequences  naturally  flowing  from  the 
peril  insured  against  or  incident  thereto  are  prop- 
erly attributable  to  the  peril  itself.  If  there  be  a 
capture,  and  before  the  vessel  is  delivered  from 
that  peril,  she  is  afterwards  lost  by  fire,  or  accident, 
or  negligence  of  the  captars,  I take  it  to  be  clear 
that  the  whole  loss  is  properly  attributable  to  the 
capture.”  Then  referring  to  the  decision  of  the 
Supreme  Court  of  the  United  States  in  Peters  vs. 
Warren  Ins.  Co.,  14  Pet.  (39  U.  S.)  99,  Justice 
Story  proceeding  adds:  “The  restraint  and  detain- 
ment under  the  seizure  are  to  be  treated  as  the 
proximate  cause  of  the  loss  in  the  sense  of  the 
ruling.  The  vessel  was  never  delivered  from  that 
peril  until  she  was  virtually  destroyed  and  incapable 
to  perform  the  voyage.”  In  other  words,  as  we 
understand  the  reasoning  of  Judge  Story,  his  view 
was  that  the  original  peril  was  operative  as  against 
the  property  insured  during  the  time  that  it  was. 
subject  to  the  exposure  resulting  from  the  original 
capture  and  restraint  and  detainment,  and  that 
therefore  such  original  capture  and  restraint  and 
detainment  were  to  be  considered  as  the  proximate 
rather  than  the  remote  cause  of  the  loss. 

In  Brown  vs.  St.  Nicholas  Ins.  Co.,  61  N.  Y.  336, 
we  have  another  case  resting  upon  the  distinction 
which  we  are  discussing.  In  that  case  the  policy 
of  marine  insurance  contained  what  was  commonly 
known  as  an  “ice-clause,”  to  the  effect  that  the 
policy  should  cease  to  attach  if  the  ship  should  be 
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“prevented  or  detained  by  ice  or  the  closing  of 
navigation  from  terminating  the  trip.”  The  insured 
ship  was  in  tow  when  by  reason  of  a gale  she  was 
separated  from  the  towing  tugs.  Here,  at  a point 
where  she  could  not  be  reached  by  the  tugs,  she  was 
by  wind  and  ice  forced  upon  another  boat,  broke 
in  two,  and  sank,  by  reason  of  which  her  insured 
cargo  was  injured.  Held , that  the  proximate  cause 
of  the  loss  was  the  storm  which  drove  the  boat 
upon  the  shore  and  not  the  ice  which  afterward 
prevented  her  from  being  rescued.  The  Court  said : 
“The  efficient  cause  of  the  detention  was  the  loss 
of  the  motive  power  through  the  stress  of  the  storm, 
and  the  ice  acted  only  as  an  obstacle  to  its  restora- 
tion. Suppose  that  the  intervening  ice  had  not 
formed,  what  certainty  is  there  that  the  canal-boat 
could  have  been  got  oft'  from  the  shore  so  as  to  have 
pursued  her  voyage1?  The  detention  occasioned  by 
the  stranding  never  ceased  (italics  ours)  until  the 
danger  of  the  thaw  came  on,  which  in  combination 
with  the  existing  causes  growing  out  of  the  strand- 
ing led  to  her  destruction.”  The  reasoning  upon  • 
which,  in  this  case,  the  insurer  was  held  liable  for 
the  result  of  the  storm  as  the  proximate  cause  of  the 
loss  is  based  the  theory  that  the  peril  insured  against, 
the  storm,  was  operative  until  and  inclusive  of  the 
time  that  the  ice  formed  around  the  boat,  thus  bring- 
ing about  her  later  destruction.  It  is  also  to  be 
noted  in  connection  with  this  case  that  although 
the  Court  held  the  storm  to  be  the  proximate  cause 
of  the  loss,  it  also  expressed  the  view  that  the  forma- 
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tion  of  tlie  ice,  while  not  the  proximate  cause,  did 
indirectly  bring  about  the  loss.  The  Court  saying 
as  to  this  that  “it”  (the  ice)  “acted  only  indirectly 
in  preventing  the  tugs  from  going  to  the  rescue  of 
the  boat.” 
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Another  interesting  case,  marking  the  distinction 
which  we  have  pointed  out,  is  Northwest  Transpor- 
tation Co.  vs.  Boston  Marine  Ins.  Co.,  41  Fed.  793. 
In  this  case  a vessel  was  stranded  and  while  in  this 
position  a storm  coming  on,  the  captain,  by  reason 
of  apprehended  danger  therefrom,  scuttled  the  ship. 
In  a subsequent  suit  against  the  insurer  the  Court 
was  called  upon  to  consider  whether  the  stranding  or 
the  storm  was  the  proximate  cause  of  the  loss  re- 
sulting from  the  scuttling  of  the  ship,  and  it  was 
held  that  the  storm  and  not  the  stranding  was  such 
proximate  cause,  and  this  upon  the  ground  that  at 
the  time  of  the  coming  on  of  the  storm  the  strand- 
ing was  an  accomplished  fact.  In  other  words,  the 
basis  of  the  ruling  was  that  the  operation  of  the 
peril  which  had  caused  the  stranding  was  an  accom- 
plished fact;  that  the  operation  of  the  peril  which 
had  caused  the  stranding  had  ceased  at  the  time  the 
storm  arose  and  that  therefore  the  storm  as  a new 
and  wholly  independent  force  was  in  legal  contem- 
plation the  proximate  cause  of  the  loss  resulting 
from  the  scuttling.  Said  the  Court  upon  this  point: 
“No  injury  whatever  resulted  to  the  Ontario’s  cargo 
as  the  direct  or  proximate  consequence  of  her  negli- 
gent navigation  or  her  stranding  as  an  accomplished 
act,  nor  did  the  vessel  herself  sustain  any  material  or 
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recoverable  damage  therefrom.  The  stranding  did 
not  directly  endanger  or  imperil  either  the  vessel 
or  her  cargo.  It  temporarily  delayed  her  voyage, 
and  while  thus  delayed  another  peril  arose  in  the 
shape  of  a severe  storm,  of  force  and  violence,  and 
attended  with  such  heavy  seas  as  to  make  it  probable 
that  the  vessel  would  be  driven  ashore  and  become  a 
total  wreck,  to  avoid  which  threatened  and  imminent 
danger  she  was  voluntarily  scuttled.  . . . The 

stranding,  even  though  occasioned  by  want  of  ordi- 
nary care  and  skill  in  navigating  the  vessel,  cer- 
tainly did  not  set  in  motion  or  give  rise  to  the  storm 
which  rendered  the  scuttling  necessary,  thereby  caus- 
ing damage  to  a portion  of  the  cargo  and  giving 
rise  to  the  general  average  loss  for  which  recovery 
is  sought.  The  storm  with  its  proximate  conse- 
quences and  results  was  an  independent  peril  against 
which  the  insurer  undertook  to  indemnify  the  in- 
sured.” 

We  respectfully  submit  that  the  .judgment  should 
be  reversed,  with  leave  to  plaintiff  in  error  to  put 
in  proof  in  support  of  its  answer. 

T.  C.  VAN  NESS, 
Attorney  for  Plaintiff  in  Error. 


Due  service  and  receipt  of  copy  of  the  within  this., 
day  of  October,  A.  D.,  1908,  is  hereby  admitted. 


Attorney  for  Defendant  in  Error. 
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f'iit 


IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit. 


THE  NORWICH  UNION  FIRE  IN- 
SURANCE SOCIETY,  of  Norwich  & 
London,  England  (a  corporation), 

Plaintiff  in  Error , 
vs. 

THE  PACIFIC  UNION  CLUB 
(a  corporation), 

Defendant  in  Error. 


REPLY  OF  PLAINTIFF  IN  ERROR  TO  BRIEF  ON 
BEHALF  OF  DEFENDANT  IN  ERROR. 


T.  C.  Van  Ness, 

Attorney  for  Plaintiff  in  Error. 

Filed  this day  of  December,  A.  D.  1908. 

FRANK  D.  MONCKTON,  Clerk. 
By Deputy  Clerk • 


PBRNAU  PUBLISHING  CO. 


No.  1619 


IN  THE 

United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit. 


THE  NORWICH  UNION  FIRE  IN- 
SURANCE SOCIETY,  of  Norwich  & 
London,  England  (a  corporation), 

Plaintiff  in  Error , 
vs. 

THE  PACIFIC  UNION  CLUB 
(a  corporation), 

Defendant  in  Error. 


REPLY  OF  PLAINTIFF  IN  ERROR  TO  BRIEF  ON 
BEHALF  OF  DEFENDANT  IN  ERROR. 


The  facts  in  this  case  are  identical  with  those  in 
No.  1618,  The  Commercial  Union  Assurance  Com- 
pany, etc,  Plaintiff  in  Error,  vs.  The  Pacific  Union 
Club,  etc.,  Defendant  in  Error,  except  that  the  ex- 
emption from  liability  in  the  policy  sued  on  in  that 
case  is  “for  loss  caused  directly  or  indirectly  by 
“ earthquake”,  etc.,  while  in  this  case  the  exemption 
in  the  policy  sued  on  is  from  liability  “for  loss  or 


“ damage  occasioned  by  or  through  any  eartli- 
“ quake”,  etc. 

In  the  Commercial  Union  case  a brief  has  been 
filed  by  Plaintiff  in  Error  in  answer  to  the  brief  on 
behalf  of  Defendant  in  Error,  and  we  therefore  sub- 
mit that  brief  in  the  Commercial  Union  case  as  the 
brief  of  Plaintiff  in  Error  in  reply  to  brief  of  De- 
fendant in  Error  in  this  case,  upon  all  matters 
therein  discussed  except  those  dealing  with  the  form 
of  policy  exception. 

T.  C.  Van  Ness, 

Attorney  for  Plaintiff  in  Error. 
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Due  service  and  receipt  of  a copy  of  the  within  this 

day  of  December,  A.  D.  1908,  is  hereby  admitted. 

Attorneys  for  Defendant  in  Error. 


No.  1619 


IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit. 


NORWICH  UNION  FIRE  INSURANCE 
SOCIETY,  of  Norwich  and  London, 
England  (a  corporation), 

Plaintiff  in  Error, 
vs. 

THE  PACIFIC-UNION  CLUB 
(a  corporation), 

Defendant  in  Error. 


BRIEF  FOR  DEFENDANT  IN  ERROR. 


Pillsbury,  Madison  & Sutro, 
Attorneys  for  Defendant  in  Error. 


Filed  this.. 


By.. 


day  of  November,  A.  D.  1908. 

FRANK  D.  MONCKTON,  Clerk. 


Deputy  Clerk- 
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IN  THE 


United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit. 


NORWICH  UNION  FIRE  INSURANCE 
SOCIETY,  of  Norwich  and  London, 
England  (a  corporation), 
vs. 

Plaintiff  in  Error, 
THE  PACIFIC-UNION  CLUB 
(a  corporation), 

Defendant  in  Error. 


No.  1619 


BRIEF  FOR  DEFENDANT  IN  ERROR. 


STATEMENT  OF  THE  CASE. 

This  is  an  action  upon  a policy  of  fire  insurance 
issued  by  the  plaintiff  in  error  to  the  defendant  in  error. 
The  policy  was  for  the  sum  of  ten  thousand  dollars 
($10,000)  and  covered  upon  certain  property  of  the 
defendant  in  error  in  San  Francisco.  The  property 
was  destroyed  by  fire  on  April  19th,  1906.  The  plain- 
tiff in  error  filed  an  amended  answer,  in  which  it  did 
not  deny  the  allegations  of  the  complaint;  but  it  set  up 


2 


as  a special  defense  to  the  action,  that  it  was  provided 
in  and  by  the  policy  that  “the  Company  should  not  be 
“ liable  for  loss  occasioned  by  or  through  earthquake ” 
(Tr.  pp.  36,  37).  It  further  averred  that  the  earth- 
quake of  April  18,  1906,  had  destroyed  the  water  mains 
in  San  Francisco  and  had  thereby  shut  off  the  water 
supply,  so  that  there  was  no  water  to  play  upon  the 
fire,  which  destroyed  the  property  of  the  defendant  in 
error  (Tr.  pp.  36-38).  The  defendant  in  error  demurred 
to  the  amended  answer  upon  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a defense  (Tr. 
p.  39).  The  Court  made  an  order  sustaining  the  de- 
murrer, and  upon  the  refusal  of  the  plaintiff  in  error 
to  further  amend,  ordered  that  a judgment  in  favor  of 
the  defendant  in  error  be  entered,  as  prayed  for  in  its 
complaint  (Tr.  pp.  40,  41). 


ARGUMENT. 

THE  CONSTRUCTION  WHICH  MUST  BE  GIVEN  THE  EXEMP- 
TION  CLAUSE  OF  THE  POLICY  IN  QUESTION  IS  THAT  IT 
EXCEPTS  LOSS  BY  FIRE  CAUSED  DIRECTLY  BY  EARTH- 
QUAKE. THE  FACTS  AVERRED  IN  THE  AMENDED  AN- 
SWER,  HOWEVER,  SHOW  AT  MOST  A LOSS  CAUSED  INDI- 
RECTLY BY  EARTHQUAKE.  THE  AMENDED  ANSWER  DID 
NOT,  THEREFORE,  STATE  FACTS  SUFFICIENT  TO  CONSTI- 
TUTE A DEFENSE  AND  THE  DEMURRER  THERETO  WAS 
PROPERLY  SUSTAINED. 

The  policy  in  this  case  contains  an  exemption  clause, 
as  follows: 

“This  Society  shall  not  be  liable  for  loss  caused 
directly  or  indirectly  by  invasion,  insurrection,  riot, 
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civil  war  or  commotion,  or  military  or  usurped 
power,  or  by  order  of  any  civil  authority;  or  for 
loss  or  damage  occasioned  by  or  through  any  vol- 
cano, earthquake  or  hurricane,  or  other  eruption, 
convulsion  or  disturbance”  etc.  (Tr.  pp.  6,  7.) 
(Italics  ours.) 

With  the  exception  of  the  change  of  the  word  “Com- 
pany” to  “Society”,  the  clause,  as  contained  in  this 
policy,  is  in  the  identical  language  of  the  clause  in  the 
policy  which  was  construed  by  this  Court  in  the  case  of 
Williamsburgh  City  Fire  Insurance  Company  of  Brook- 
lyn v.  Leon  Willard,  No.  1586,  decided  on  October  5th, 
1908.  In  that  case  this  Court  held  that  the  proper 
construction  to  be  given  this  clause  is  that  loss  by  fire 
caused  directly  or  indirectly  by  any  one  of  the  perils 
mentioned  in  the  first  part  of  the  clause  is  excepted; 
but,  that  the  words  “by  or  through”  in  the  second 
part  of  the  clause  must  be  construed  to  mean  “ direct- 
ly”,  and  hence  that  only  loss  by  fire  caused  “directly” 
by  any  one  of  the  perils  therein  enumerated  is  excepted. 
In  this  case  the  substance  of  the  averments  of  the 
amended  answer  is  that,  because  the  earthquake  broke 
the  water-mains  and  thereby  shut  off  the  water-supply, 
so  that  there  was  no  water  to  play  upon  the  fire,  which 
destroyed  the  property  of  the  defendant  in  error, 
therefore  the  loss  to  the  property  of  the  defendant  in 
error  was  caused  “by  or  through”  earthquake.  It  is 
conceded  by  counsel  for  the  plaintiff  in  error  that  the 
action  of  the  earthquake,  in  breaking  the  water-mains 
and  thereby  shutting  off  the  water  supply,  was  an  in- 
direct cause  of  the  fire  loss  of  defendant  in  error.  Such 
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indirect  action  of  the  earthquake  is,  however,  no  defense 
to  an  action  under  this  policy.  Aside  from  the  many 
other  questions  regarding  the  sufficiency  of  this  de- 
fense, which  we  have  discussed  in  our  brief  for  the  de- 
fendant in  error  in  the  case  of  “ The  Commercial  Union 
Assurance  Co.,  Ltd.,  v.  The  Pacific-Union  Club”  No. 
Ibl8,  and  to  which  we  hereby  respectfully  refer,  we 
submit,  that  by  the  decision  of  this  Court  in  the  Wil- 
liamsburgh  City  case,  the  plaintiff  in  error,  under  the 
terms  of  the  exception  clause  in  question,  could  only 
claim  that  earthquake  directly,  and  not  indirectly, 
caused  the  loss  to  the  defendant  in  error.  It  is  re- 
spectfully submitted,  therefore,  that  the  order  of  the 
Court  below  in  sustaining  the  demurrer  to  the  amended 
answer  was  correct  and  that  its  judgment  should  be 
affirmed. 

Pillsbury,  Madison  & Sutro, 
Attorneys  for  Defendant  in  Error. 


Receipt  of  a copy  of  the  within  this 


day  of 


November,  A.  D.  1908,  is  hereby  admitted. 


Attorney  for  Plaintiff  in  Error. 
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4 In  the  Superior  Court  of  the  State  of  Cali- 
fornia, in  and  for  the  City  and  County 
of  San  Francisco. 

No.  7647  Dept.  No.  1 


The  Pacific  Union  Club 
(a  corporation), 

vs. 


Plaintiff, 


Commercial  Union  Assurance  Com- 
pany, Limited,  of  London,  England 
(a  corporation), 

Defendant. 


COMPLAINT 

to  Recover  One  Thousand  Seven  Hundred 
and  Sixty-Five  Dollars  on  Fire 
Insurance  Policy. 

Plaintiff  herein  complains  of  the  above- 
named  defendant,  and  for  cause  of  action  al- 


That  at  all  the  times  herein  mentioned 
plaintiff  was,  and  now  is,  a corporation  or- 
ganized and  existing  under  the  laws  of  the 
State  of  California. 


II. 

That  at  all  the  times  herein  mentioned  the 
defendant  was,  and  now  is,  a corporation  or- 


3 


7 ganized  and  existing  under  the  laws  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land, engaged  in  the  business  of  fire  insurance 
in  the  State  of  California,  and  elsewhere. 

III. 

That  heretofore,  to  wit : on  or  about  the  14th 
day  of  April,  1906,  the  defendant,  in  consid- 
eration of  the  sum  of  Seventeen  and  30/100 
Dollars  ($17.30),  paid  to  it  by  the  plaintiff, 
g made,  executed  and  delivered  to  the  plaintiff 
at  the  City  and  County  of  San  Francisco, 
State  of  California,  its  certain  policy  of  fire 
insurance  numbered  3079835;  that  the  said 
policy  was  destroyed  by  fire  in  the  City  and 
County  of  San  Francisco,  State  of  California, 
on  the  19th  day  of  April,  1906,  but  plaintiff 
is  informed  and  believes,  and  upon  such  in- 
formation and  belief  alleges  the  fact  to  be  that 
the  said  policy  of  insurance  was  in  the  words 
9 and  figures  following,  to  wit : 

No.  3079835  $1765.— 

<cb  .98 

Commercial  Union  Assurance  Company 
Limited,  of  London,  England. 

Head  Office  Pacific  Coast  Branch 

24,  25  & 26  Cornhill,  416  & 418  California  St., 
London,  E.  C.  San  Francisco. 

In  consideration  of  the  stipulations  herein 
named  and  of  Seventeen  and  30/100  Dollars 
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10  Premium,  does  insure  Pacific  Union  Club  for 
the  term  of  twelve  months,  from  the  four- 
teenth day  of  April,  1906,  at  noon,  to  the  four- 
teenth day  of  April,  1907,  at  noon,  against  all 
direct  loss  or  damage  by  fire  except  as  herein- 
after provided,  To  an  amount  not  exceeding 
Seventeen  Hundred  and  sixtj^-five  Dollars,  to 
the  following  described  property  while  located 
and  contained  as  described  herein,  and  not 
elsewhere,  to  wit : 

As  per  slip  attached  hereto  and  signed  by 
the  Manager  of  the  Company. 

Pacific  Union  Club 

$1765. — On  useful  or  ornamental  furniture 
of  every  description,  including  billiard  table 
and  appurtenances,  kitchen  and  cafe  utensils, 
silver  and  plated  ware,  servants’  linen  and 
uniforms,  printed  books,  Club  stationery,  li- 
brary apparatus,  magazines,  periodicals,  en- 
^ gravings,  photographs,  paintings  and  their 
frames,  their  own,  or  for  which  they  may  be 
liable,  and  other  works  of  art,  Club  stores  and 
supplies,  including  wines,  liquors  and  cigars 
and  empty  packages,  and  such  other  fixtures, 
apparatus  and  improvements  as  are  not  a per- 
manent part  of  the  building;  all  while  con- 
tained in  the  four-story  and  basement,  brick 
building  known  as  the  “Pacific  Union  Club 
Building”,  situate  on  the  Northeast  corner  of 
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13  Post  and  Stockton  Streets,  San  Francisco, 
California. 

Other  insurance  permitted. 

Permission  granted  to  make  alterations,  im- 
provements and  repairs  to  the  building  and 
contents  thereof. 

It  is  a part  of  the  consideration  of  this  Pol- 
icy and  the  basis  upon  which  the  rate  of  pre- 
mium is  fixed,  that  the  insured  shall  maintain 

14  upon  the  above  described  premises  five  (5) 
boxes  of  the  Pacific  Auxiliary  Fire  Alarm, 
and  the  insured  guarantees  that  if  said  Paci- 
fic Auxiliary  Fire  Alarm  boxes  are  removed  at 
any  time  during  the  period  in  which  this  pol- 
icy remains  in  force,  it  will  immediately  notify 
the  representatives  of  the  insuring  company, 
and  will  pay  back  to  the  said  representative 
such  proportion  of  the  allowance  how  made 
as  shall  correspond  to  the  time  which  this  Pol- 

15  icy  has  then  to  run  before  terminating. 

It  is  hereby  specially  agreed  that  this  con- 
tract insures  against  any  loss  or  damage 
caused  by  lightning  to  the  property  insured, 
not  exceeding  the  sum  insured,  nor  the  inter- 
est of  the  insured  in  the  property,  and  subject 
in  all  other  respects  to  the  terms  and  condi- 
tions of  the  Policy  hereby  referred  to.  But 
losses  occurring  by  reason  of  cyclones  or  wind 
storms,  whether  such  storms  be  of  electrical 
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16  origin  or  not,  are  not  herein  covered  or  in- 
cluded. It  is  hereby  provided  that  if  there 
should  be  any  other  insurance  on  the  prop- 
erty, this  Company  shall  be  liable  only  to  pro- 
rate with  such  other  insurance  in  payment  of 
any  loss  by  lightning,  whether  such  insurance 
covers  against  loss  by  lightning,  or  not. 

This  slip  is  attached  to  and  hereby  made  a 
part  of  Policy  No.  3079835  issued  to  the  Paci- 
fic Union  Club  by  the  Commercial  Union  As- 

17  surance  Co.,  L’d. 

Apr.  14  1906 

E.  T.  Niebling, 

Ass’t  Manager. 

This  company  shall  not  be  liable  beyond  the 
actual  cash  value  of  the  property  at  the  time 
any  loss  or  damage  occurs,  and  the  loss  or 
damage  shall  be  ascertained  or  estimated  ac- 
cording to  such  actual  cash  value,  with  proper 
jg  deduction  for  depreciation  however  caused, 
and  shall  in  no  event  exceed  what  it  would  then 
cost  the  insured  to  repair  or  replace  the  same 
with  material  of  like  kind  and  quality;  said 
ascertainment  or  estimate  shall  be  made  by 
the  insured  and  this  company,  or,  if  they 
differ,  then  by  appraisers,  as  hereinafter  pro- 
vided; and,  the  amount  of  loss  or  damage 
having  been  thus  determined,  the  sum  for 
which  this  company  is  liable  pursuant  to  this 
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19  policy  shall  be  payable  sixty  days  after  due 
notice,  ascertainment,  estimate,  and  satisfac- 
tory proof  of  the  loss  have  been  received  by 
this  company  in  accordance  with  the  terms  of 
this  policy.  It  shall  be  optional,  however, 
with  this  company  to  take  all  or  any  part,  of 
the  articles  at  such  ascertained  or  appraised 
value,  and  also  to  repair,  rebuild,  or  replace 
the  property  lost  or  damaged  with  other  of 
like  kind  and  quality  within  a reasonable  time 

20  on  giving  notice,  within  thirty  days  after  the 
receipt  of  the  proof  herein  required,  of  its  in- 
tention so  to  do ; but  there  can  be  no  abandon- 
ment to  this  company  of  the  property  de- 
scribed. 

This  entire  policy  shall  be  void  if  the  in- 
sured has  concealed  or  misrepresented,  in 
writing,  or  otherwise,  any  material  fact  or 
circumstance  concerning  this  insurance  or  the 
subject  thereof;  or  if  the  interest  of  the  in- 

21  sured  in  the  property  be  not  truly  stated 
herein ; or  in  case  of  any  fraud  or  false  swear- 
ing by  the  insured  touching  any  matter  re- 
lating to  this  insurance  or  the  subject  thereof, 
whether  before  or  after  a loss. 

This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon,  or  added 
thereto,  shall  be  void  if  the  insured  now  has 
or  shall  hereafter  make  or  procure  any  other 
contract  of  insurance,  whether  valid  or  not, 
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22  on  property  covered  in  whole  or  in  part  by 
this  policy;  or  if  the  subject  of  insurance  be 
a manufacturing  establishment  and  it  be  oper- 
ated in  whole  or  in  part  at  night  later  than  ten 
o’clock,  or  if  it  cease  to  be  operated  for  more 
than  ten  consecutive  da}*s ; or  if  the  hazard  be 
increased  by  any  means  within  the  control  or 
knowledge  of  the  insured;  or  if  mechanics  be 
employed  in  building,  altering  or  repairing 
the  within  described  premises  for  more  than 
2;i  fifteen  days  at  any  one  time ; or  if  the  interest 
of  the  insured  be  other  than  unconditional  and 
sole  ownership ; or  if  the  subject  of  insurance 
be  a building  on  ground  not  owned  by  the  in- 
sured in  fee  simple;  or  if  the  subject  of  insur- 
ance be  personal  property  and  be  or  become 
incumbered  by  a chattel  mortgage ; or  if,  with 
the  knowledge  of  the  insured,  foreclosure  pro- 
ceedings be  commenced  or  notice  given  of  sale 
of  any  property  covered  by  this  policy  by 
24  virtue  of  any  mortgage  or  trust  deed;  or  if 
any  change,  other  than  by  the  death  of  an 
insured,  take  place  in  the  interest,  title,  or  pos- 
session of  the  subject  of  insurance  (except 
change  of  occupants  without  increase  of 
hazard)  whether  by  legal  process  or  judgment 
or  by  voluntary  act  of  the  insured,  or  other- 
wise; or  if  this  policy  be  assigned  before  a 
loss ; or  if  illuminating  gas  or  vapor  be  gener- 
ated in  the  described  building  (or  adjacent 
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25  thereto)  for  use  therein;  or  if  (any  usage  or 
custom  of  trade  or  manufacture  to  the  con- 

. trary  notwithstanding)  there  be  kept,  used,  or 
allowed  on  the  above  described  premises  ben- 
zine, benzole,  dynamite;  ether,  fireworks,  gas- 
oline, greek  fire,  gunpowder  exceeding  twenty- 
five  pounds  in  quantity,  naphtha,  nitro-glyce- 
rine  or  other  explosives,  phosphorus,  or  petro- 
leum or  any  of  its  products  of  greater  inflam- 
mability than  kerosene  oil  of  the  United 

26  States  standard  (which  last  may  be  used  for 
lights  and  kept  for  sale  according  to  law,  but 
in  quantities  not  exceeding  five  barrels,  or 
two  hundred  gallons,  provided  it  be  drawn 
and  lamps  filled  by  daylight  or  at  a distance 
not  less  than  ten  feet  from  artificial  light) ; 
or  if  a building  herein  described,  whether  in- 
tended for  occupancy  by  owner  or  tenant,  be 
or  become  vacant  or  unoccupied  and  so  remain 
for  ten  days. 

This  company  shall  not  be  liable  for  loss 
caused  directly  or  indirectly  by  invasion, 
earthquake,  insurrection,  riot,  civil  war  or 
commotion,  or  military  or  usurped  power,  or 
by  order  of  any  civil  authority; 
or  by  theft ; or  by  neglect  of  the  insured  to  use 
all  reasonable  means  to  save  and  preserve  the 
property  at  and  after  a fire  or  when  the  prop- 
erty is  endangered  by  fire  in  neighboring 
premises;  or  (unless  fire  ensues,  and  in  that 
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28  event,  for  the  damage  by  fire  only)  by  explo- 
sion of  any  kind,  or  lightning ; but  liability  for 
direct  damage  by  lightning  may  be  assumed 
by  specific  agreement  hereon. 

If  a building  or  any  part  thereof  fall,  ex- 
cept as  the  result  of  fire,  all  insurance  by  this 
policy  on  such  building  or  its  contents  shall 
immediately  cease. 

This  company  shall  not  be  liable  for  loss  to 

accounts,  bills,  currency,  deeds,  evidences  of 

29 

debt,  money,  notes,  or  securities;  nor,  unless 
liability  is  specifically  assmned  hereon,  for 
loss  to  awnings,  bullion,  casts,  curiosities, 
drawings,  dies,  implements,  jewels,  manu- 
scripts, medals,  models,  patterns,  pictures, 
scientific  apparatus,  signs,  store  or  office 
furniture  or  fixtures,  sculpture,  tools,  or  prop- 
erty held  on  storage  or  for  repairs ; nor,  be- 
yond the  actual  value  destroyed  by  fire,  for 
loss  occasioned  by  ordinance  or  law  regulat- 
ing construction  or  repair  of  buildings,  or  by 
interruption  of  business,  manufacturing  pro- 
cesses, or  otherwise ; nor  for  any  greater  pro- 
portion of  the  value  of  plate  glass,  frescoes, 
and  decorations  than  that  which  this  policy 
shall  bear  to  the  whole  insurance  on  the  build- 
ing described. 

If  an  application  in  writing  be  furnished 
this  company,  or  if  a survey,  plan,  or  de- 
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31  scription  of  property  be  referred  to  in  this 
policy,  it  shall  be  a part  of  this  contract  and 
a warranty  by  the  insured. 

In  any  matter  relating  to  this  insurance 
no  person,  unless  duly  authorized  in  writing, 
shall  be  deemed  the  agent  of  this  company. 

This  policy  shall  be  canceled  at  any  time 
at  the  request  of  the  insured;  or  by  the  com- 
pany by  giving  five  days’  notice  of  such  can- 
I cellation.  If  this  policy  shall  be  canceled  as 
hereinbefore  provided,  or  become  void  or 
cease,  the  premium  having  been  actually  paid, 
the  unearned  portion  shall  be  returned  on 
surrender  of  this  policy,  this  company  re- 
taining the  customary  short  rate ; except  that 
when  this  policy  is  canceled  by  this  company 
by  given  notice  it  shall  retain  only  the  pro 
rata  premium. 

If  property  covered  by  this  policy  is  so  en- 
33  dangered  by  fire  as  to  require  removal  to  a 
place  of  safety,  and  is  so  removed,  that  part 
of  this  policy  in  excess  of  its  proportion  of 
any  loss  and  of  the  value  of  property  remain- 
ing in  the  original  location  shall,  for  the 
ensuing  five  days  only,  cover  the  property  so 
removed  in  the  new  location;  if  removed  to 
more  than  one  location,  such  excess  of  this 
policy  shall  cover  therein  for  such  five  days 
in  the  proportion  that  the  value  in  any  one 
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34  such  new  location  bears  to  the  value  in  all 
such  new  locations;  but  this  company  shall 
not,  in  any  case  of  removal,  whether  to  one 
or  more  locations,  be  liable  beyond  the  pro- 
portion that  the  amount  hereby  insured  shall 
bear  to  the  total  insurance  on  the  whole  prop- 
erty at  the  time  of  fire,  whether  the  same 
cover  in  new  location  or  not. 

If  fire  occur  the  insured  shall  give  imme- 
diate notice  of  any  loss  thereby  in  writing  to 

35  this  company,  protect  the  property  from 
further  damage,  forthwith  separate  the  dam- 
aged and  undamaged  personal  property,  put 
it  in  the  best  possible  order,  make  a complete 
inventory  of  the  same,  stating  the  quantity 
and  cost  of  each  article  and  the  amount 
claimed  thereon;  and  within  sixty  days  after 
the  fire,  unless  such  time  is  extended  in  writ- 
ing by  this  company,  shall  render  a statement 
to  this  company,  signed  and  sworn  to  by  said 
insured,  stating  the  knowledge  and  belief  of 
the  insured  as  to  the  time  and  origin  of  the 
fire;  the  interest  of  the  insured  and  of  all 
others  in  the  property ; the  cash  value  of  each 
item  thereof  and  the  amount  of  loss  thereon; 
all  incumbrances  thereon ; all  other  insur- 
ance, whether  valid  or  not,  covering  any  of 
the  said  property;  and  a copy  of  all  the  de- 
scriptions and  schedules  in  all  policies;  any 
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37  changes  in  the  title,  use,  occupation,  location, 
possession,  or  exposures  of  said  property 
since  the  issuing  of  this  policy;  by  whom 
and  for  what  purpose  any  building  herein  de- 
scribed and  the  several  parts  thereof  were 
occupied  at  the  time  of  the  fire;  and  shall 
furnish,  if  required,  verified  plans  and  spec- 
ifications of  any  building,  fixtures,  or  machin- 
ery destroyed  or  damaged;  and  shall  also,  if 
required,  furnish  a certificate  of  the  magis- 

38  trate  or  notary  public  (not  interested  in  the 
claim  as  a creditor  or  otherwise,  nor  related 
to  the  insured)  living  nearest  the  place  of 
fire,  stating  that  he  has  examined  the  circum- 
stances and  believes  the  insured  has  honestly 
sustained  loss  to  the  amount  that  such  magis- 
trate or  notary  public  shall  certify. 

The  insured,  as  often  as  required,  shall 
exhibit  to  any  person  designated  by  this 
company  all  that  remains  of  any  property 

39  herein  described,  and  submit  to  examinations 
under  oath  by  any  person  named  by  this  com- 
pany, and  subscribed  the  same;  and,  as  often 
as  required,  shall  produce  for  examination  all 
books  of  accounts,  bills,  invoices,  and  other 
vouchers,  or  certified  copies  thereof  if  orig- 
inals be  lost,  at  such  reasonable  place  as  may 
be  designated  by  this  company  or  its  repre- 
sentative, and  shall  permit  extracts  and  copies 
thereof  to  be  made. 
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40  In  tlie  event  of  disagreement  as  to  the 
amount  of  loss  the  same  shall,  as  above  pro- 
vided, be  ascertained  by  two  competent  and 
disinterested  appraisers,  the  insured  and  this 
company  each  selecting  one,  and  the  two  so 
chosen  shall  first  select  a competent  and  dis- 
interested umpire ; the  appraisers  together 
shall  then  estimate  and  appraise  the  loss, 
stating  separately  sound  value  and  damage, 
and,  failing  to  agree,  shall  submit  their  differ- 

41  ences  to  the  umpire ; and  the  award  in  writing 
of  any  two  shall  determine  the  amount  of  such 
loss;  the  parties  thereto  shall  pay  the  ap- 
praiser respectively  selected  by  them  and 
shall  bear  equally  the  expenses  of  the  ap- 
praisal and  umpire. 

This  company  shall  not  be  held  to  have 
waived  any  provision  or  condition  of  this 
policy  or  any  forfeiture  thereof  by  any  re- 
quirement, act,  or  proceeding  on  its  part 

42  relating  to  the  appraisal  or  to  any  examina- 
tion herein  provided  for;  and  the  loss  shall 
not  become  payable  until  sixty  days  after  the 
notice,  ascertainment,  estimate,  and  satisfac- 
tory proof  of  the  loss  herein  required  have 
been  received  by  this  company,  including  an 
award  by  appraisers  when  appraisal  has  been 
required. 

This  company  shall  not  be  liable  under  this 
policy  for  a greater  proportion  of  any  loss  on 
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43  the  described  property,  or  for  loss  by  and 
expense  of  removal  from  premises  endan- 
gered by  fire,  than  the  amount  hereby  insured 
shall  bear  to  the  whole  insurance,  whether 
valid  or  not,  or  by  solvent  or  insolvent  insur- 
ers, covering  such  property,  and  the  extent 
of  the  application  of  the  insurance  under  this 
policy  or  of  the  contribution  to  be  made  by 
this  company  in  case  of  loss  may  be  provided 
for  by  agreement  or  condition  written  hereon 

44  or  attached  or  appended  hereto.  Liability 
for  reinsurance  shall  be  as  specifically  agreed 
hereon. 

If  this  company  shall  claim  that  the  fire  was 
caused  by  the  act  or  neglect  of  any  person 
or  corporation,  private  or  municipal,  this 
company  shall,  on  payment  of  the  loss,  be 
subrogated  to  the  extent  of  such  payment  to 
all  right  of  recovery  by  the  insured  for  the 
loss  resulting  therefrom,  and  such  right  shall 
^ be  assigned  to  this  company  by  the  insured 
on  receiving  such  payment. 

No  suit  or  action  on  this  policy,  for  the  re- 
covery of  any  claim,  shall  be  sustainable  in 
any  court  of  law  or  equity  until  after  full 
compliance  by  the  insured  with  all  the  fore- 
going requirements,  nor  unless  commenced 
within  twelve  months  next  after  the  fire. 
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46  Wherever  in  this  policy  the  word  “insured” 
occurs,  it  shall  he  held  to  include  the  legal 
representative  of  the  insured,  and  whenever 
the  word  “loss”  occurs,  it  shall  be  deemed 
the  equivalent  of  “loss,  or  damage.” 

This  policy  is  made  and  accepted  subject 
to  the  foregoing  stipulations  and  conditions, 
together  wTith  such  other  provisions,  agree- 
ments, or  conditions  as  may  be  indorsed 
hereon  or  added  hereto,  and  no  officer,  agent, 
or  other  representative  of  this  company  shall 
have  power  to  waive  any  provision  or  con- 
dition of  this  policy  except  such  as  by  the 
terms  of  this  policy  may  be  the  subject  of 
agreement  indorsed  hereon  or  added  hereto, 
and  as  to  such  provisions  and  conditions  no 
officer,  agent,  or  representative  shall  have 
such  power  or  be  deemed  or  held  to  have 
waived  such  provisions  or  conditions  unless 
such  waiver,  if  any,  shall  be  written  upon  or 
attached  hereto,  nor  shall  anj^  privilege  or 
permission  affecting  the  insurance  under  this 
policy  exist  or  be  claimed  by  the  insured 
unless  so  written  or  attached. 
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49  In  witness  whereof,  this  company  has  ex- 
ecuted and  attested  these  presents  this  14th 
day  of  April,  1906. 

E.  T.  Niebling, 
Assistant  Manager, 
Pacific  Coast  Branch. 
Examined  E.  C.  Peterson-. 

Entered,  E.  E.  R. 


IV. 

50  That  in  and  by  said  policy  of  insurance  the 
defendant  insured  the  plaintiff  for  the  term 
set  forth  in  said  policy  to  an  amount  not  ex- 
ceeding $1765  against  direct  loss  or  damage 
by  fire  to  the  property  described  in  said 
policy. 

V. 

That  on  the  19th  day  of  April,  1906,  the 
actual,  cash  value  of  the  said  property  of  the 
^ plaintiff  insured  as  herein  alleged  by  the  de- 
fendant, was  $89,378.09;  that  on  said  19th 
day  of  April,  1906,  a large  portion  of  the 
said  property  of  the  plaintiff  insured  by  the 
defendant  as  herein  alleged,  was  destroyed 
by  fire,  the  portion  of  said  property  so  de- 
stroyed being  of  the  actual  cash  value  of 
$86,878.09. 
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52  VI. 

That  at  the  time  of  the  issuance  of  said 
policy,  plaintiff  was  the  sole,  exclusive  and 
unconditional  owner  of  the  property  described 
in  said  policy,  and  that  plaintiff  continued 
to  be  such  owner  at  all  times  up  to  and  in- 
cluding the  destruction  by  fire  of  said  prop- 
erty as  hereinbefore  alleged.  That  at  all  the 
times  herein  mentioned,  the  insured  property, 
until  its  destruction,  was  located  and  con- 
tained  as  in  said  policy  described. 

VII. 

That  the  direct  loss  or  damage  to  plaintiff  * 
by  reason  of  the  destruction  of  said  property 
was  and  is  the  sum  of  $86,878.09,  which  said 
sum  of  $86,878.09  was  the  actual  cash  value 
of  said  property  which  was  destroyed  by  fire 
as  herein  alleged  at  the  time  the  same  was 
destroyed  as  herein  alleged,  with  a proper 
54  deduction  for  depreciation,  and  which  said 
sum  of  $86,878.09  did  not  exceed  the  cost  to 
plaintiff  of  replacing  the  said  property  with 
property  of  like  kind  and  quality  at  the  time 
of  the  said  destruction  of  said  property;  that 
the  total  insurance  on  said  property  at  the 
time  of  its  said  destruction  was  $60,005. 
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55  VIII. 

That  there  has  been  no  disagreement 
between  plaintiff  and  defendant  as  to  the 
amount  of  the  loss  suffered  by  plaintiff  by 
reason  of  the  destruction  of  said  property, 
but  the  defendant  has  refused  to  pay  to  the 
plaintiff  the  said  sum  of  $1765. 

IX. 

That  the  plaintiff  has  duly  kept  and  per- 

56  formed  all  of  the  terms  and  conditions  of  said 
policy  on  its  part  to  be  kept  and  performed; 
that  after  said  fire  plaintiff  gave  immediate 
notice  in  writing  to  said  defendant  of  the 
loss  to  said  property  by  fire  as  aforesaid, 
and  that  a proof  of  loss  in  accordance  with 
the  terms  of  said  policy  was  delivered  by 
plaintiff  to  the  defendant  on  or  about  the 
10th  day  of  June,  1906. 

57  X. 

That  neither  the  whole  nor  any  part  of  the 
said  sum  of  $1765  has  been  paid  to  the  plain- 
tiff. 

Wherefore,  plaintiff  prays  judgment 
against  the  defendant  in  the  sum  of  one  thous- 
and seven  hundred  and  sixty-five  dollars 
($1765),  with  interest  thereon  at  the  rate  of 
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58  seven  per  cent  per  annum  from  the  10th  day 
of  August,  1906,  and  for  its  costs  of  suit. 

Pillsbury,  Madison  & Sutro, 
Attorneys  for  Plaintiff. 

State  of  California, 

City  and  County  of  San  Francisco. — ss. 

Edgar  J.  DePue,  being  first  duly  sworn, 
deposes  and  says : that  he  is  an  officer,  to-wit : 
the  President  of  The  Pacific  Union  Club,  a 

59  corporation,  plaintiff  in  the  above-entitled 
action;  that  he  has  read  the  foregoing  com- 
plaint and  knows  the  contents  thereof  and 
that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  which  are  therein 
stated  on  information  or  belief,  and  as  to 
those  matters  that  he  believes  it  to  be  true. 

Edgar  J.  DePue. 

Subscribed  and  swTorn  to  before  me,  this 
1st  day  of  April  A.  D.  1907. 

60  (Seal)  Ceda  de  Zaldo, 

Notary  Public  in  and  for  the  City  and 
County  of  San  Francisco,  State  of 
California. 

(Endorsed)  : Filed  this  2d  day  of  April, 
A.  D.,  1907. 

Harry  I.  Mulcrevy,  Clerk. 

By  L.  J.  Welch, 

Deputy  Clerk. 
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[Title  of  Court  and  Cause.] 

DEMURRER  TO  COMPLAINT. 

Now  comes  the  defendant  above-named  and 
demurring  unto  the  complaint  of  plaintiff 
on  file  herein  as  groun4  of  demurrer  specifies : 

I. 

That  said  complaint  does  not  state  facts 
sufficient  to  constitute  a cause  of  action. 
g2  Wherefore,  defendant  prays  to  be  hence 
dismissed  with  its  costs  of  suit  herein. 

T.  C.  Van  Ness, 
Attorney  for  Defendant. 

(Endorsed) : Receipt  of  a copy  of  the  with- 
in demurrer  is  hereby  admitted  this  7th  day 
of  June,  1907. 

Pillsbury,  Madison  & Sutro, 

Per.  W.  T.  B. 

Attorneys  for  Plff. 

63  Filed  June  7,  1907. 

H.  I.  Mttlcrevy,  Clerk., 

By  D.  J.  Sullivan, 

Deputy  Clerk. 
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64  [Title  of  Court  and  Cause.] 

MINUTE  ORDER  OVERRULING 
DEMURRER  TO  COMPLAINT. 

Monday,  June  17th,  1907. 

Court  met,  present  Hon.  J.  M.  Seawell, 
judge  and  officers  of  court. 

In  this  cause  the  demurrer  of  the  defendant 
to  the  complaint  on  file  herein  having  been 
heretofore  submitted  to  the  court  for  consid- 

65  eration  and  decision  and  now  the  court  having 
considered  the  same  and  being  fully  advised 
herein  it  is  ordered  that  said  demurrer  be  and 
the  same  is  hereby  overruled  with  leave  to 
the  defendant  to  answer  said  complaint  within 
ten  days. 

(Minute  book,  department  1,  A^olume  12, 
page  152.) 


[Title  of  Court  and  Cause.] 

AMENDED  ANSWER. 

Defendant  by  leave  of  court  first  had  and 
obtained  files  this  its  amended  answer  in  this 
action,  and  now  answering  unto  the  complaint 
of  plaintiff,  defendant  denies  that  defendant 
did  insure  the  plaintiff  or  did  undertake  to 
make  good  to  the  plaintiff  such  direct  loss  or 
damage  as  plaintiff  might  suffer  by  or 
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67  through  fire  to  the  property  in  the  policy  and 
the  complaint  on  file  herein  described  except 
as  in  and  under  the  terms  and  conditions  of 
said  policy. 

And  further  answering  unto  the  complaint 
of  plaintiff,  defendant  alleges  that  in  and  by 
the  policy  of  insurance  in  this  action  sued 
upon  it  was  provided,  and  by  and  between  the 
plaintiff  and  the  defendant  stipulated  and 
agreed,  that  the  defendant  company  should 
G8  not  be  liable  for  loss  caused  directly  or  in- 
directly by  earthquake ; and  defendant  alleges 
that  on  the  18th  day  of  April,  1906,  the  City 
of  San  Francisco  was  visited  by  a severe 
earthquake  shock  between  the  hours  of  five 
and  six  o’clock  a.  m.,  and  by  other  and  similar 
shocks  following  said  first  mentioned  shock; 
that  on  the  said  18th  day  of  April,  1906,  and 
at  the  time  of  the  happening  of  said  earth- 
quake shock  and  of  the  fires  hereinafter  re- 
69  ferreq  to  following  thereupon,  there  was  in 
said  City  of  San  Francisco,  a fire  department 
fully  and  sufficiently  equipped  with  fire-en- 
gine and  hose  and  other  proper  and  sufficient 
appurtenances  for  the  extinguishing  of  fires 
in  said  city,  and  there  was  up  to  the  time  of 
the  first  of  said  shocks  a water  system  in  use 
in  said  city  with  water  mains,  pipes  and 
hydrants  throughout  said  city  and  in  and 
along  the  streets  thereof  with  an  abundant 
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70  supply  of  water  for  the  extinguishment  of 
fires  and  for  the  extinguishing  of  all  of  the 
fires  following  upon  said  earthquake  shocks, 
including  those  immediately  caused  thereby 
and  other  fires  resulting  therefrom,  and  all 
other  fires  occurring  upon  said  18th  day  of 
April,  1906,  and  defendant  alleges  that  all 
of  said  fires,  and  each  thereof,  could  and  in 
the  usual  and  ordinary  course  of  events  would 
have  been  extinguished  if  said  water  supply 

71  had  been  available  at  the  time  of  the  breaking 
out  of  said  fires,  and  each  thereof,  and  there- 
after during  said  18th  dajr  of  April,  1906,  but 
defendant  alleges  the  fact  to  be  that  the  said 
earthquake  shocks,  or  some  one  or  more 
thereof,  broke  the  mains  and  piping  through 
which  said  supply  of  water  was  brought  to 
and  into  said  City  of  San  Francisco,  and  shut 
oft  said  supply  of  water  from  said  city  and 
from  the  portion  of  said  city  wherein  the 

72  property  described  in  the  complaint  was 
situate,  and  wherein  the  fire  by  which  said 
property  was  destroyed  had  its  origin,  and 
that  by  reason  of  the  breaking  of  said  pipes 
and  the  shutting  off  of  the  water  the  said 
fire  department  was  without  water  to  play 
upon  said  fires,  and  upon  said  last-mentioned 
fire,  by  reason  whereof  said  fires  and  said 
last-mentioned  fire  spread  throughout  said 
city  and  said  last-mentioned  fire  reached  to 
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73  said  property  of  the  plaintiff  and  destroyed 
said  property,  and  defendant  alleges  that  said 
fire  would  not  have  spread  and  said  property 
would  not  have  heen  destroyed  and  said  loss 
would  not  have  resulted  if  said  water  supply 
had  not  been  cut  off  as  in  this  amended  an- 
swer set  forth. 

Wherefore,  defendant  prays  that  plaintiff 
take  nothing  by  this  action,  and  that  defend- 
ant have  judgment  for  its  costs  of  suit  herein. 
^ Otto  Irving  Wise, 

Attorney  for  Defendant. 

Verification  of  the  foregoing  amended  an- 
swer is  hereby  waived. 

Pillsbury,  Madison  & Sutro, 
Attys.  for  Plff. 

San  Francisco,  September  3,  1908. 

(Endorsed)  : Receipt  of  a copy  of  the  with- 
in amended  answer  admitted  this  3rd  day  of 
75  September,  1908. 

Pillsbury,  Madison  & Sutro, 
Attorneys  for  Plaintiff. 

Filed  in  open  court  September  3,  1908. 

H.  I.  Mulcrevy,  Clerk. 

By  L.  T.  Jacks, 

Deputy  Clerk. 
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76  [Title  of  Court  and  Cause.] 

DEMURRER  TO  AMENDED  ANSWER. 


Now  comes  the  plaintiff  in  the  above  en- 
titled action  and  demurs  to  the  amended  an- 
swer of  the  defendant,  and  as  its  ground  of 
demurrer,  specifies  that  the  said  amended 
answer  does  not  state  facts  sufficient  to  con- 
stitute a defense. 

Pillsbury,  Madison  & Sutro, 
Attorneys  for  Plaintiff. 

(Endorsed) : Receipt  of  a copy  of  within 
demurrer  is  hereby  admitted  this  3rd  day  of 
September,  1908. 

Otto  Irving  Wise, 
Attorney  for  defendant. 


78 


Filed  in  open  court  September  3,  1908. 
H.  I.  Mulcrevy,  Clerk. 

By  L.  T.  Jacks, 

Deputy  Clerk. 


[Title  of  Court  and  Cause.] 

MINUTE  ORDER  SUSTAINING 
DEMURRER  TO  AMENDED 
ANSWER. 


Thursday,  Sept.  10,  1908. 
Court  met,  present  J.  M.  Seawell,  judge, 
and  officers  of  court. 


In  this  court  the  demurrer  of  the  plaintiff 
to  the  amended  answer  on  file  herein  having 
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79  been  heretofore  submitted  to  the  court  for 
consideration  and  decision  and  now  the  court 
having  considered  the  same  and  being  fully 
advised  herein  it  is  ordered  that  said  de- 
murrer be  and  the  same  is  hereby  sustained. 

(Minute  book,  department  1,  volume  24, 
page  87.) 
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[Title  of  Court  and  Cause.] 

JUDGMENT. 


In  open  court  September  14th,  1908. 

The  demurrer  of  the  plaintiff  to  the 
amended  answer  of  the  defendant  having 
been  heretofore  sustained  by  an  order  duly 
given  or  made  herein  on  the  10th  day  of  Sep- 
tember, 1908,  and  the  defendant  declining  to 
further  amend  its  answer,  ordered  that  judg- 
ment be  entered  herein  in  favor  of  the  plain- 
^ tiff  and  against  the  defendant,  as  prayed  for 
in  the  complaint,  and  for  plaintiffs’  costs  of 
suit. 

Wherefore,  by  virtue  of  the  law  and  by  rea- 
son of  the  premises  aforesaid,  it  is  ordered, 
adjudged  and  decreed,  that  The  Pacific  Union 
Club  (a  corporation)  plaintiff,  do  have  and 
recover  from  Commercial  Union  Assurance 
Company  Limited,  of  London,  England, 
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82  (a  corporation),  defendant,  the  sum  of 
Twenty  hundred  twenty-four  & 11/100  Dollars 
($2024.11/100),  with  interest  thereon  at  the 
rate  of  seven  per  cent,  per  annum  from  the 
date  thereof,  till  paid,  together  with  said 
plaintiff’s  costs  and  disbursements  incurred 
in  this  action,  amounting  to  the  sum  of 
$10.00. 

Rec.  Sept.  16th,  /08,  book  18,  page  482. 


[Title  of  Court  and  Cause.] 

CERTIFICATE  TO  JUDGMENT  ROLL. 
State  of  California, 

City  and  County  of  San  Francisco. — ss. 

I,  H.  I.  Mulcrevy,  County  Clerk  of  the 
City  and  County  of  San  Francisco,  State  of 
California,  and  ex-officio  Clerk  of  the  Supe- 
rior Court,  do  hereby  certify  the  foregoing  to 
be  a true  copy  of  the  Judgment  entered  in  the 
84  above-entitled  cause,  and  recorded  in  Judg- 
ment Book  18,  of  said  Court,  at  page  482.  And 
I further  certify  that  the  foregoing  papers 
hereto  annexed  constitute  the  Judgment  Roll 
in  said  cause. 

Witness 'my  hand  and  seal  of  said  Superior 
Court  this  18th  day  of  Sept.,  A.  D.  1908. 
(Seal)  H.  I.  Mulcrevy, 

By  Wm.  J.  Egan, 

Deputy  Clerk. 
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85  (Endorsed)  : Filed  Sept.  18th,  1908. 

H.  I.  Mulcrevy,  Clerk. 
By  Win,  J.  Egan, 

Deputy  Clerk. 
Recorded  Judgment  Book  18,  page  482. 


[Title  of  Court  and  Cause.] 

NOTICE  OF  APPEAL. 

To  the  plaintiff  above  named  and  Messrs. 
Pillsbury,  Madison  & Sutro,  its  attorneys, 
and  H.  I.  Mulcrevy,  County  Clerk  and 
ex  officio  Clerk  of  the  Superior  Court  of 
the  City  and  County  of  San  Francisco : 
You,  and  each  of  you,  will  please  take  notice 
that  the  defendant  above  named,  hereby  ap- 
peals to  the  District  Court  of  Appeal  of  the 
State  of  California,  for  the  First  District, 
from  the  judgment  heretofore  given,  made 
and  entered  in  the  above  entitled  action  in 
favor  of  said  plaintiff  against  said  defendant, 
for  the  sum  of  Two  Thousand  and  Twenty- 
four  Dollars  and  Eleven  Cents  ($2024.11)  and 
costs,  which  said  judgment  is  recorded  in 
Book  Eighteen  of  Judgments,  at  Page  Four 
Hundred  and  Eighty-two  (482),  of  the  above 
entitled  Court  and  from  the  whole  of  said 
judgment. 


Dated:  San  Francisco,  Calif.  September 

21st,  1908. 

Otto  Irving  Wise, 

Attorney  for  Defendant. 
(Endorsed)  : Due  service  and  receipt  of  a 
copy  of  the  within  notice  of  appeal  is  hereby 
admitted  this  21  day  of  September,  1908. 

Pillsbury,  Madison  & Sutro, 
Attorney  for  Plaintiff. 
Filed  Sept.  21,  1908. 

H.  I.  Miilcrevy,  Clerk. 
By  D.  J.  Sullivan 

Deputy  Clerk. 


STIPULATION  TO  TRANSCRIPT. 

It  is  hereby  stipulated  that  the  foregoing 
transcript  on  appeal  is  correct;  that  it  con- 
tains true  and  correct  copies  of  all  the  papers 
therein  set  forth  now  on  tile  in  the  office  of 
the  County  Clerk  of  the  City  and  County  of 
San  Francisco,  State  of  California;  that  an 
undertaking  on  appeal  in  due  form  has  been 
properly  filed  in  said  cause,  and  that  the  ap- 
peal may  be  heard  thereon. 

Dated,  October  , 1908. 

Pillsbury,  Madison  & Sutro, 
Attorneys  for  Respondent. 

Otto  Irving  Wise, 

Attorney  for  Appellant. 
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91  CLERK’S  CERTIFICATE  TO 

TRANSCRIPT. 

I,  H.  I.  Mulcrevy,  County  Clerk  of  the  City 
and  County  of  San  Francisco,  State  of  Cali- 
fornia, and  ex-officio  Clerk  of  the  Superior 
Court  in  and  for  said  city  and  county,  hereby 
certify  that  I have  compared  the  foregoing 
transcript  with  the  original  papers  in  said 
action,  now  on  file  in  my  office,  and  with  the 
orders  therein  made  and  entered  on  the  min- 

92  utes  of  said  Court,  and  that  the  papers  and 
orders  therein  contained  are  full,  true  and 
correct  copies  of  the  originals  on  file  in  this 
office,  and  of  the  whole  thereof. 

I further  certify  that  a sufficient  under- 
taking on  appeal  in  due  form  of  law,  was 
properly  filed  in  said  cause,  in  the  manner 
and  within  the  time  required  by  law,  and  that 
the  erasures  and  interlineations  appearing  in 
^ the  foregoing  transcript  were  made  before 
certifying  hereto. 

In  witness  whereof  I have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Superior 
Court  this  day  of  October,  1908. 

(Seal)  H.  I.  Mulcrevy,  Clerk. 

By 


Deputy  Clerk. 


Due  service  and  receipt  of  a copy  of  the  mithin  this, 
day  of  October,  A.  D.  1908,  is  hereby  admitted. 


Attorneys  for  Respondent. 
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No.  610 

3n  % Statrirt  (Emtrt  nf  Appral 

STATE  OF  CALIFORNIA 


FIRST  APPELLATE  DISTRICT 


THE  PACIFIC  UNION  CLUB 
(a  corporation), 

Plaintiff  and  Respondent , 
vs. 

COMMERCIAL  UNION  ASSURANCE 
COMPANY,  Limited,  of  London,  Eng- 
land (a  corporation), 

Defendant  and  Appellant. 


APPELLANT’S  OPENING  BRIEF. 


T.  C.  Van  Ness, 

Otto  Irving  Wise, 
Attorneys  for  Appellant. 


Filed  this ....day  of  December,  A.  D.  1908. 

PERCY  J.  HAYSELDEN.  Clerk. 
By Deputy  Clerk • 
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PILLS  BURY,  MADISON  & SUTRC; 

STANDARD  OIL  BUILDING 
SAM  FRANCISCO  4,  CALIFORNIA 


No.  610 


IN  THE 

Itatrirt  (Emtrt  e£  Appeal 

STATE  OF  CALIFORNIA 


FIRST  APPELLATE  DISTRICT 


THE  PACIFIC  UNION  CLUB 
(a  corporation), 

Plaintiff  and  Respondent, 


COMMERCIAL  UNION  ASSURANCE 
COMPANY,  Limited,  of  London,  Eng- 
land (a  corporation), 

Defendant  and  Appellant. 


APPELLANT’S  OPENING  BRIEF. 


STATEMENT . 

Respondent  brought  suit  in  the  Superior 
Court  of  the  City  and  County  of  San  Fran- 
cisco against  appellant  to  recover  upon  a 
policy  of  fire  insurance  for  a loss  in  the  City 
of  San  Francisco  resulting  from  the  confla- 
gration following  upon  the  earthquake  which 
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visited  that  city  April  18,  1906.  A demurrer 
interposed  to  the  answer  to  the  complaint  was 
sustained  and  appellant  (defendant  below) 
refusing  to  amend,  judgment  in  favor  of  re- 
spondent (plaintiff  below)  was  ordered  and 
entered,  and  the  sole  question  for  decision  by 
this  Court  is  upon  the  point  of  law  raised  by 
the  exception  to  that  ruling. 

The  policy  sued  on  covered  against  direct 
loss  or  damage  by  fire  except  as  otherwise  in 
the  policy  provided,  and  thereafter  in  that  in- 
strument it  was  provided  that  the  company 
should  not  be  liable  “for  loss  caused  directly 
“ or  indirectly  bjr  earthquake”.  Basing  its 
defense  upon  this  exemption  provision  of  the 
policy,  plaintiff  in  error  in  its  amended  an- 
swer set  up  said  provision  and  the  facts  relied 
upon  to  bring  the  case  within  the  protection 
thereof  as  follows : 

“Answering  unto  the  complaint  of 
plaintiff  defendant  denies  that  defendant 
did  insure  the  plaintiff  or  did  undertake 
to  make  good  to  the  plaintiff  such  direct 
loss  or  damage  as  plaintiff  might  suffer 
by  or  through  fire  to  the  property  in  the 
policy  and  the  complaint  on  file  herein  de- 
scribed, except  as  in  and  under  the  terms 
and  conditions  of  said  policy.  And  fur- 
ther answering  unto  the  complaint  of 
plaintiff,  defendant  alleges  that  in  and 
by  the  policy  of  insurance  in  this  action 
sued  upon  it  was  provided,  and  by  and 
between  the  plaintiff  and  the  defendant 
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stipulated  and  agreed,  that  the  defendant 
company  should  not  be  liable  for  loss 
caused  directly  or  indirectly  by  earth- 
quake; and  defendant  alleges  that  on  the 
18th  day  of  April,  1906,  the  City  of  San 
Francisco  was  visited  by  a severe  earth- 
quake shock  between  the  hours  of  five 
and  six  o’clock  a.  m.,  and  by  other  and 
similar  shocks  following  said  first  men- 
tioned shock;  that  on  the  said  18th  day 
of  April,  1906,  and  at  the  time  of  the 
happening  of  said  earthquake  shock  and 
of  the  fires  hereinafter  referred  to  fol- 
lowing thereupon,  there  was  in  said  City 
of  San  Francisco  a fire  department  fully 
and  sufficiently  equipped  with  fire-engine 
and  hose  and  other  proper  and  sufficient 
appurtenances  for  the  extinguishing  of 
fires  in  said  city,  and  there  was  up  to  the 
time  of  the  first  of  said  shocks  a water 
system  in  use  in  said  city,  with  water 
mains,  pipes  and  hydrants  throughout 
said  city  and  in  and  along  the  streets 
thereof  with  an  abundant  supply  of 
water  for  the  extinguishment  of  fires  and 
for  the  extinguishing  of  all  of  the  fires 
following  upon  said  earthquake  shocks, 
including  those  immediately  caused 
thereby  and  other  fires  resulting  there- 
from, and  all  other  fires  occurring  upon 
said  18th  day  of  April,  1906,  and  defen- 
dant alleges  that  all  of  said  fires,  and  each 
thereof,  could  and  in  the  usual  and  ordi- 
nary course  of  events  would  have  been 
extinguished  if  said  water  supply  had 
been  available  at  the  time  of  the  breaking 
out  of.  said  fires,  and  each  thereof,  and 
thereafter  during  said  18th  day  of  April, 
1906,  but  defendant  alleges  the  fact  to  be 
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that  the  said  earthquake  shocks,  or  some 
one  or  more  thereof,  broke  the  mains  and 
piping  through  which  said  supply  of 
water  was  brought  to  and  into  said  City 
of  San  Francisco,  and  shut  off  said  supply 
of  water  from  said  city  and  from  the  por- 
tion of  said  city  wherein  the  property 
described  in  the  complaint  was  situate, 
and  wherein  the  fire  by  which  said  prop- 
erty was  destroyed  had  its  origin,  and 
that  by  reason  of  the  breaking  of  said 
pipes  and  the  shutting  off  of  the  water 
the  said  fire  department  was  without 
water  to  play  upon  said  fires  and  upon 
said  last  mentioned  fire,  by  reason  whereof 
said  fires  and  said  last  mentioned  fire 
spread  throughout  said  city  and  said  last 
mentioned  fire  reached  to  said  property 
of  the  plaintiff  and  destroyed  said  prop- 
erty, and  defendant  alleges  that  said  fire 
would  not  have  spread  and  said  property 
would  not  have  been  destroyed  and  said 
loss  would  not  have  resulted  if  said  water 
supply  had  not  been  cut  off  as  in  this 
amended  answer  set  forth.” 

The  ruling  of  the  Court  sustaining  the  de- 
murrer to  the  answer  as  above  set  forth  is 
based  upon  the  theory  that  the  destruction  of 
the  water  mains,  and  the  cutting  off  of  the 
water  supply,  resulting  in  the  loss  which  it 
is  alleged  would  not  otherwise  have  occurred, 
was  not  in  legal  contemplation  the  cause  of 
the  destruction  of  the  insured  property,  and 
that,  therefore,  the  case  is  not  one  within  the 
meaning  of  the  policy  provision  referred  to. 
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ARGUMENT. 

Whether  or  not  plaintiff  in  error  could  have 
proven  that  the  cutting  off  of  the  water  supply 
brought  about  the  loss  sued  for,  and  that, 
but  therefor,  that  loss  would  not  have  been 
been  suffered,  it  must,  for  the  purposes  of 
this  argument,  be  assumed  that  such  proof 
could  and  would  have  been  made,  and  there- 
fore the  sole  question  for  determination  is: 
was  the  loss  caused  either  directly  or  in- 
directly by  the  excepted  peril  earthquake. 
We  confidently  assert  that  but  one  conclusion 
can  be  reached  upon  that  point. 

1.  It  is  our  understanding  that  the  theory 
upon  which  the  complained  of  ruling  rests  is : 
that  the  proximate  cause  of  plaintiff’s  loss  was 
necessarily  the  first  antecedent  cause  of  the 
immediate  cause  of  the  destruction  of  the 
property.  But  we  submit  that  this  is  not  so 
and  that  where,  as  here,  there  is  independently 
of  the  first  antecedent  cause  another  cause 
but  for  which  such  first  antecedent  cause  of 
the  immediate  cause  would  not  have  been  op- 
erative in  bringing  about  through  such  imme- 
diate cause  the  final  result,  and  but  for  which 
such  final  result  would  not  have  occurred, 
then,  and  in  that  case,  the  independent  cause 
(in  this  case  the  earthquake)  must,  in  legal 
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contemplation,  be  considered  the  efficient 
proximate  cause  to  which  the  result  is  attrib- 
utable. There  is  abundant  authority  to  this 
effect. 

In  McAfee  et  al.  v.  Crofford,  13  How.  (U. 
S.)  447,  we  have  a case  which,  in  principle, 
cannot  be  distinguished  from  that  at  bar  and 
in  which  the  point  we  make  is  fully  sustained. 
In  that  case,  the  plaintiffs  in  error,  assisted 
by  others,  had  carried  off  and  frightened  away 
certain  slaves  working  for  defendant  in  error 
upon  his  plantation.  At  this  time  defendant 
in  error  had  upon  the  plantation  from  1800 
to  2000  cut  cords  of  wood,  which,  by  reason  of 
the  absence  of  the  slaves,  was  floated  off  or 
greatly  injured  by  a subsequent  rise  in  the 
river  in  the  vicinity  of  the  plantation ; also  by 
reason  of  the  absence  of  the  slaves,  cattle, 
horses  and  hogs  broke  into  the  plantation  and 
destroyed  nearly  150  acres  of  growing  corn. 
There  was  a verdict  for  defendant  in  error 
with  damages  assessed  at  $10,613.72,  and  the 
judgment  based  on  this  verdict  was  affirmed, 
the  Supreme  Court  holding  that  the  taking 
and  frightening  away  of  the  slaves,  the  agency 
through  which  the  ill  effect  in  the  rise  of  the 
river  would  have  been  obviated,  and  which, 
if  it  had  not  been  removed  by  plaintiffs  in 
error,  would  have  prevented  the  other  injuries 
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resulting  from  the  animals  breaking  into  the 
plantation,  could  in  law  have  been  considered 
the  cause  of  the  losses  suffered,  and  that 
whether  such  was  or  was  not  the  fact  was  a 
question  for  the  jury.  In  that,  as  in  the  pres- 
ent case,  there  was  an  agency  which,  if  used 
in  the  ordinary  and  to  be  expected  way  (in 
that  case  the  negro  slaves,  in  this  case  the 
water  system  and  water  supply),  would  have 
obviated  the  ill  effects  of  a subsequently  oc- 
curring force  from  and  through  which  the 
complained  of  damage  resulted.  The  answer 
in  this  case  sets  up  the  existence  of  the  saving 
agency  but  for  the  destruction  of  which  claim- 
ant ’s  insured  property  would  not  have  oc- 
curred, and  alleges  that,  but  for  such  destruc- 
tion by  the  excepted  peril,  earthquake,  the  fire 
by  which  claimant’s  property  was  reached  and 
destroyed  would  have  been  extinguished  and 
the  loss  suffered  would  not  have  occurred.  By 
reason  of  this  pleading,  under  the  decision 
cited  and  those  to  be  hereinafter  referred  to, 
there  was  a question  for  the  jury. 

In  Marande  v.  Texas  Pacific  Railway  Co., 
184  U.  S.  192,  certain  cotton  then  in  the  pos- 
session of  defendant  was  burned  and  inter 
alia  it  was  charged  and  recovery  sought  upon 
the  ground  that  prior  to  the  fire  the  defendant 
had  allowed  water  apparatus  available  for 


extinguishing  fire  at  the  point  where  the  cot- 
ton was  destroyed  to  get  out  of  order,  and 
that  by  reason  of  this,  fire,  which  might 
otherwise  have  been  checked,  spread  to  and 
through  and  destroyed  the  cotton.  Held,  as 
to  this  point,  that  upon  the  facts  as  alleged 
the  negligence  of  the  defendant,  through 
which  the  absence  of  the  water  was  brought 
about,  was  the  proximate  cause  of  the  loss 
wdiicli  could  have  been  prevented  by  the  water 
if  the  apparatus  had  been  in  order. 

In  Choctaiv  0.  & G.  T.  Co.  v.  Holloway , 191 
U.  S.  334,  plaintiff  below  sought  to  recover 
from  the  Railroad  Company  upon  the  follow- 
ing facts : Plaintiff  was  acting  as  fireman  on 
an  engine  and  while  riding  thereupon  a horse 
was  discovered  in  front  of  the  engine.  When 
the  engineer  discovered  the  horse  on  the  track 
and  applied  the  air  brakes  those  on  the  wheels 
of  the  tender  in  front  of  the  engine  were  suc- 
cessfully applied  while,  on  account  of  the  ab- 
sence of  shoe  brakes  on  the  engine,  the  brakes 
could  not  be  worked  and  the  effect  of  applying 
the  air  brakes  wTas  to  stop  the  tender  without 
having  any  effect  on  the  engine,  and  the  en- 
gine was  therefore  forced  against  the  tender 
and  plaintiff  was  caught  between  said  engine 
and  tender  and  injured.  The  Railroad  Com- 
pany, as  plaintiff  in  error,  insisted  that  the 
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trial  Court  erred  in  not  holding  that  the  ab- 
sence of  brakes  on  the  engine  was  not  the 
proximate  cause  of  the  plaintiff’s  injury  but 
that  the  presence  of  the  horse  on  the  track 
was  the  proximate  cause  thereof.  But  the 
Supreme  Court,  in  reply  to  this  argument, 
said: 

‘ ‘ The  purpose  of  a brake  is  to  stop  the 
engine  more  promptly  than  can  be  done 
without  it  and  if  there  had  been  a brake 
upon  the  engine  it  would,  if  used,  prob- 
ably have  prevented  the  accident.  At  any 
rate,  there  was  evidence  to  that  effect. 
The  absence  of  a brake  which,  if  present, 
would  have  prevented  the  accident  was, 
therefore,  the  proximate  cause  thereof.” 

And  replying  to  the  argument  that  the  pres- 
ence of  the  horse  on  the  track  was  the  proxi- 
mate cause  of  the  injury  the  Court  further 
said: 

‘ ‘ The  obstacle  is  one  of  the  things  which 
caused  the  necessity  to  use  the  brake,  and 
it  is  the  neglect  of  the  company  in  not 
furnishing  the  brake  which  constitutes 
an  immediate  and  proximate  cause  of  the 
injury.” 

In  Atkinson  v.  Newcastle  & Gateshead  Wa- 
ter Works  Co.,  Law  Rep.  6 Exch.  404,  it  was 
held,  and  this  doctrine,  as  we  shall  presently 
see,  has  been  adopted  by  the  American  courts, 
that  where  an  act  has  made  unobtainable 
water  which  would  otherwise  have  been  at 
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hand  for  the  purpose  of  extinguishing  a fire, 
and  with  which,  if  at  hand,  such  fire  would 
have  been  extinguished,  the  proximate  cause 
of  the  loss  resulting  from  that  fire,  which  loss, 
but  for  the  absence  of  water,  would  not  have 
occurred,  is  the  act  through  which  the  water 
was  so  made  unobtainable.  “ What  kind  of 
damage ”,  asked  Kelly,  C.  B.,  in  that  case, 
“ can  be  more  a proximate  consequence  of  the 
“ want  of  water  than  the  destruction  by  fire 
“ of  the  house  which  a proper  supply  of  water 
“ would  have  sawed?” 

In  Metallic  Compress  Casting  Co.  v.  Fitch- 
burg E.  E.  C.,  109  Mass.  277,  certain  prop- 
erty of  the  plaintiff  was  discovered  to  be  on 
fire.  The  buildings  were  situate  in  Somer- 
ville, about  fifty  feet  south  of  the  track  of  the 
Fitchburg  Railroad.  Two  fire  engines  be- 
longing to  the  Somerville  Fire  Department 
and  one  from  Cambridge  were  brought  upon 
the  ground,  but  not  being  otherwise  able  to 
procure  water,  under  the  direction  of  the 
Chief  Engineer  of  the  Cambridge  Fire  De- 
partment, they  laid  their  hose  across  the 
track  and  obtained  a supply  of  water  from  a 
hydrant  on  the  north  side  thereof.  The 
water  thus  obtained  was  applied  to  the  fire 
and  had  diminished  it  and  would  have  ex- 
tinguished it  in  a short  time  but  for  the  fact 
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that  a freight  train  of  the  defendant  com- 
pany coming  along,  and  with  sufficient  notice 
and  warning  to  those  in  control  and  with 
time  to  stop,  and  with  no  occasion  for  haste, 
carelessly  passed  over  the  hose  stretched 
across  the  track,  thereby  severing  it  and 
stopping  the  flow  of  water  which  was  being 
poured  upon  the  fire.  The  injury  to  the 
hose  was  such  that  it  could  not  be  season- 
ably repaired,  and  by  reason  of  this  fact  the 
plaintiff’s  property  was  consumed  by  the 
fire  when  otherwise  it  would  have  been  saved. 
It  was  contended  by  defendant  that  its  negli- 
• gence  in  the  particulars  stated  was  not  the 
proximate  cause  of  plaintiff’s  loss;  but  the 
Court  ruled  against  this  contention,  saying: 

“It  is  further  contended  that  no  direct 
or  immediate  injury  was  occasioned  to 
the  plaintiff  by  the  act  of  the  defendant, 
but  that  the  injury  was  occasioned  by 
the  fire  directly  and  by  the  defendant 
remotely.  The  question  of  proximate 
cause  is  often  involved  in  difficulty,  by 
reason  of  the  endless  variety  of  circum- 
stances by  which  injuries  may  occur; 
and  the  cases  on  the  subject  are  very  nu- 
merous. A case  which  much  resembles  the 
present  is  Atkinson  v.  Newcastle  & Gates- 
head Water  Works  Co Law  Kep.7  6 
Exch.  404.  The  defendant  was  a com- 
pany incorporated  to  erect  water  works 
and  supply  water  to  the  inhabitants, 
with  the  obligation  to  keep  a certain  head 
on  the  fire  plugs.  It  neglected  to  do  this, 
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and  was  thereby  subject  to  a penalty. 
The  plaintiff  could  not  obtain  a supply, 
and  his  property  was  burned.  It  was 
held  that  defendant  was  liable  on  the 
common-law  principle  stated  in  Com. 
Dig.  Action  on  the  Case,  A.  ‘Whenever 
a man  has  a temporal  loss  or  damage  by 
the  wrong  of  another,  he  may  have  an 
action  on  the  case  to  be  repaired  in  dam- 
ages. ’ The  defendant  contended  that  the 
damages  were  too  remote,  but  the  Court 
held  otherwise.  Kelly,  C.  B.,  signifi- 
cantly asked:  ‘What  kind  of  damage 

can  be  more  a proximate  consequence  of 
the  want  of  water  than  the  destruction 
by  fire  of  the  house  which  a proper  sup- 
ply of  water  would  have  saved?’  Baron 
Bramwell  remarked  that  it  was  the  im- 
mediate consequence  of  the  proximate 
cause.  Couch  v.  Steel , 3 El.  & Bl.  402, 
was  cited  as  decisive  of  this  principle. 
Among  other  cases  illustrating  the  sub- 
ject of  direct  consequences  are  Scott  v. 
Shepard , 2 W.  Bl.  892;  Gilbertson  v. 
Richardson,  5 C.  B.  502 ; Lee  v.  Riley,  18 
C.  B.  (N.  S.)  722;  Dickinson  v.  Boyle,  17 
Pick.  78.;  Wellington  v.  Downer  Kero- 
sene Oil  Co.,  104  Mass.  64.  Other  cases 
are  cited  where  the  damages  were  held 
to  be  too  remote,  but  they  are  unlike  the 
present  case.  The  law  regards  practical 
distinctions,  rather  than  those  which  are 
merely  theoretical ; and  practically,  when 
a man  cuts  off  the  hose  through  which 
firemen  are  throwing  a stream  upon  a 
burning  building,  and  thereupon  the 
building  is  consumed  for  want  of  water 
to  extinguish  it,  his  act  is  to  be  regarded 
as  the  direct  and  efficient  cause  of  the 
injury.” 
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In  New  York  Express  Co.  v.  Traders  Ins. 
Co .,  132  Mass.  377  (382-3),  a vessel  carrying 
certain  goods  upon  which  the  owners  had 
taken  out  insurance  against  loss  by  fire,  was 
sunk  by  reason  of  a breach  ensuing  upon  col- 
lision. Immediately  following  upon  the  col- 
lision fire  broke  out  in  the  vessel  carrying 
the  goods,  but  this  fire  did  not  reach  the 
latter,  and  the  loss,  as  to  this  property,  re- 
sulted wholly  from  the  sinking  of  the  vessel. 
The  fire,  however,  put  the  engine  upon  the 
ship  out  of  commission,  and  but  for  this  the 
water  flowing  into  the  breach  resulting  from 
the  collision,  could  have  been  pumped  out 
and  the  vessel  driven  into  shallow  water,  and, 
but  for  which,  water  could  also  have  been 
pumped  and  the  fire  extinguished.  The  crew, 
by  reason  of  the  fire,  not  being  able  to  use  the 
engine  and  appliances  at  hand  for  either  pur- 
pose and  being  unable  to  save  the  vessel  aban- 
doned the  latter,  after  which,  with  its  contents, 
it  sank.  A claim  was  made  against  the  insurer 
by  the  owner  of  the  goods,  and  payment  be- 
ing refused,  suit  was  brought  upon  the  policy 
upon  the  theory  that  although  fire  had  not 
reached  to  or  physically  injured  the  insured 
property,  the  loss  was,  nevertheless,  a fire 
loss  in  that  had  not  the  fire  put  the  engine 
and  other  appliances  out  of  use  the  effect  of 
the  collision,  the  antecedent  first  cause  which 
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led  to  the  sinking  and  resulting  loss,  would 
have  been  obviated  and  the  loss  avoided.  The 
insurer  insisted,  upon  the  theory  of  claimant 
in  this  case,  that  the  collision,  the  antecedent 
first  cause  which  resulted  in  letting  the  water 
into  the  vessel,  which,  in  turn,  resulted  in  the 
sinking,  was  the  proximate  cause  of  the  loss 
and  the  fire  only  the  remote  or  incidental 
cause.  Upon  this  point  the  case  went  to  the 
appellate  Court,  and  the  latter  discussing 
the  question  at  length,  holds  in  line  with  our 
contention  here  that  the  destruction  of  the 
means  and  appliances  by  which  the  loss 
through  the  collision  could  have  been  obvi- 
ated was  the  true  and  efficient  cause  of  such 
loss.  Said  the  Court: 

“The  defendant  contends  that  the 
plaintiff’s  goods  were  injured  by  the 
sinking  of  the  ship,  and,  as  the  water 
which  flowed  through  the  hole  made  by 
the  collision,  caused  her  to  sink,  therefore 
the  collision,  and  not  the  fire,  caused  the 
loss.  Undoubtedly  the  injury  occasioned 
by  the  collision  would  have  caused  the 
vessel  to  sink  and  thereby  have  injured 
the  plaintiff’s  goods;  and  if  that  had 
been  the  only  cause  operating,  the  plain- 
tiff cannot  recover,  for  the  insurance  is 
not  against  collision  but  only  against  fire. 
But  if  means  and  appliances  were  at 
hand  by  which  that  result  could  have 
been  avoided,  and  the  intervention  of  a 
new  agency,  namely,  that  of  fire,  pre- 
vented their  use,  then  the  fire  was  the 
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proximate  and  immediate  cause  of  the 
loss.  It  added  a new  element  of  destruc- 
tion which  rendered  it  impossible  to  con- 
trol or  prevent  the  consequences  which 
would  naturally  follow  from  the  collision. 
So  far  as  the  question  what  constitutes 
proximate  cause  is  concerned,  the  same 
considerations  apply  equally  in  actions 
of  contract  as  in  actions  of  tort.” 

In  a later  decision  by  the  same  Court  de- 
fendant interfered  with  the  use  of  a hydrant 
in  front  of  plaintiff: ’s  house  connected  with 
the  water  service,  but  for  which  interference 
the  fire  department  could  have  used  the  hy- 
drant to  prevent  a fire  loss  suffered.  Held , 
that  the  interference  was  the  proximate  cause 
of  the  loss.  (Kiernan  v.  Metropolitan  Const. 
Co.,  49  N.  E.  Rep.  (Mass.)  648.) 

In  Clark  v.  Grand  Trunk  Western  Railway 
Co.,  112  N.  W.  Rep.  1121,  plaintiff’s  property 
had  been  set  on  fire  by  defendant  through  the 
negligent  use  of  one  of  its  locomotive  engines, 
and  the  property  being  thus  found  to  be  on 
fire,  the  fire  company  of  the  city  had  attached 
a hose  to  a nearby  hydrant  and  had  laid  it 
across  defendant’s  tracks  in  a street  running 
at  right  angles  to  said  tracks,  and  was  about 
to  and  could  have  extinguished  the  fire  but 
for  the  act  of  employees  of  defendant  in  neg- 
ligently running  another  locomotive  engine 
and  cars  over  and  upon  the  hose,  thus  cutting 
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and  destroying  it  and  delaying  tlie  firemen 
until  the  conflagration  had  reached  a stage 
where  it  could  not  be  controlled.  One  of  the 
questions  before  the  appellate  Court  was 
whether  or  not  the  cutting  of  the  fire  hose,  if 
negligently  done,  made  the  defendant  railroad 
company  liable  for  damages  resulting  from 
the  destruction  of  the  property.  Dealing  with 
this  proposition,  the  Court  said : 

“If  defendant’s  servants,  in  charge 
of  the  freight  train,  had  notice  and 
warning  of  the  presence  of  the  hose 
upon  the  tracks  (they  deny  having  any 
notice),  and  had  no  occasion  for  haste, 
and  might  have  stopped  the  train,  instead 
of  doing  which  they  carelessly  ran  upon 
and  cut  the  hose,  and  the  cutting  of  the 
hose  occasioned  such  delay  in  procuring 
water  that  the  destruction  of  plaintiff’s 
property  was  the  direct  and  necessary 
result  of  such  carelessness,  and  plaintiff 
may  recover  upon  the  second  ground  set 
up  in  the  declaration  such  damages  as 
were  consequent  upon  said  delay.” 

In  Little  Rock  Traction  & Electric  Co.  v. 
McCaskill,  86  S.  W.  Rep.  997,  the  motorman 
of  a street  car  negligently  ran  over  a fire  hose 
which  was  conveying  water  to  a burning  resi- 
dence, cutting  the  hose  so  that  by  reason  of 
the  waste  of  water  from  the  opening  the  fire- 
men lost  control  of  the  fire  to  such  an  extent 
as  to  cause  the  destruction  of  the  furniture 
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in  the  residence.  Held,  that  the  cutting  of 
the  hose  was  the  proximate  cause  of  the  loss 
and  that  the  owner  was  entitled  to  recover 
damages  therefor. 

In  Mott  v.  Hudson  River  R.  R.  Co.,  1 Rob. 
595,  the  Superior  Court  of  the  City  of  New 
York  held  that  damages  caused  by  the  spread- 
ing  of  a fire  in  consequence  of  defendant  neg- 
ligently injuring  a hose  actually  in  use  in 
extinguishing  it,  whereby  the  only  supply  of 
water  available  for  the  purpose  was  stopped, 
are  too  remote  to  sustain  an  action.  To  this 
in  that  case  there  was  a dissenting  opinion, 
and  in  Metallic  Compress.  Casting  Co.  v. 
Fitchburg  R.  R.  Co.,  and  in  Little  Rock  Trac- 
tion & Electric  Co.  v.  McCaskill,  the  reason- 
ing and  conclusion  reached  were  held  to  be 
unsound;  and  in  Clark  v.  Grand  Trunk  West- 
ern Railway  Co.  the  Supreme  Court  of  Michi- 
gan cites  approvingly  Little  Rock  Traction  & 
Electric  Co.  v.  McCaskill,  in  which  the  Mott 
case  is  discussed  at  length  and  disapproved, 
the  Arkansas  Court  following  the  Massachu- 
setts Court  in  the  conclusion  reached  by  the 
latter. 

In  White  v.  Colorado  Central  R.  Co.,  29 
Fed.  Cas.  17543,  we  have  another  case 
squarely  in  point.  There  the  defendant  rail- 
road company  had  negligently  placed  in  the 
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same  warehouse  with  plaintiff’s  goods  a large 
quantity  of  powder.  A fire  occurred  in  the 
warehouse,  but  the  firemen  who  were  called  to 
the  place  for  the  purpose  of  extinguishing  the 
fire  were,  by  the  presence  of  the  powder  in 
the  warehouse,  hindered  and  prevented  from 
saving  plaintiff’s  goods.  It  was  claimed  that 
the  act  of  the  railroad  company  in  placing  the 
powder  in  the  warehouse  was  not  the  proxi- 
mate cause  of  the  loss,  but  the  Court  held 
otherwise,  and,  after  referring  to  the  Metallic 
Compress.  Casting  Co.  case,  and  others,  said: 

“In  all  these  eases  it  may  be  said  that 
the  fire  is  a proximate  cause  of  the  loss, 
but  it  does  not  follow  that  it  is  the  only 
cause  standing  in  that  relation  to  the 
result.  And  so,  while  it  is  true  that 
plaintiff’s  goods  were  in  fact  destroyed 
by  fire,  it  is  also  true  that  the  gunpowder 
in  the  warehouse,  by  keeping  the  work- 
men from  the  fire,  may  have  contributed 
to  the  loss  in  such  way  as  will  make  it  a 
proximate  cause.  ‘Negligence  may  be 
the  proximate  cause  of  an  injury  of 
which  it  is  not  the  sole  or  immediate 
cause.’  ” 

We  submit  that  the  cases  we  have  cited  are 
conclusive  upon  the  question  under  discus- 
sion. In  those  in  which  the  absence  of  water 
was  the  ground  of  complaint,  it  was  held  that 
the  force  by  which  the  water  supply  was  de- 
stroyed must  be  considered  the  proximate 
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cause  of  the  loss  by  fire,  which  latter,  but  for 
the  absence  of  the  water,  would  have  been 
extinguished,  just  as  in  the  case  at  bar  the 
fire,  through  which  loss  of  defendant  in  error 
occurred,  would  have  been  extinguished  but 
for  the  occurrence  of  the  earthquake  which, 
destroying  the  water  mains,  shut  off  the  water 
supply.  In  all  of  these  cases  the  fire,  which 
was  the  immediate  cause  of  the  loss,  would 
have  been  rendered  inoperative  but  for  the 
occurrence  of  another  and  independent  cause 
which  permitted  the  immediate  cause  to  work 
the  destruction  of  the  property  when,  but  for 
such  independent  cause,  such  destruction 
would  not  have  resulted.  The  general  rule, 
therefore,  deducible  from  these  decisions  is 
that  if  loss  be  suffered  through  the  operation 
of  A,  as  an  immediate  cause,  which  loss  would 
have  been  prevented  by  the  use  of  B,  and 
such  use  of  B has  itself  been  prevented  by  C, 
then  this  act  of  prevention  by  C must  be  con- 
sidered as  the  proximate  cause  of  the  loss. 
Such  is  the  ruling  in  the  cases  cited,  and  to 
the  same  effect  are  those  next  hereinafter 
referred  to.  In  many  of  these  latter  the  act 
of  prevention  by  C was,  as  in  the  case  at  bar, 
in  the  creation  of  a condition  which  permitted 
the  operation  of  A,  when,  but  for  C,  B would 
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otherwise  have  been  effective  by  way  of  pre- 
vention. 

Hayes  v.  Michigan  Cent.  B.  B.  Co.,  Ill 
U.  S.  228; 

McDonald  v.  Toledo  Elect.  By.  Co.,  74 
Fed.  (C.  C.  A.)  104; 

Hazard  v.  New  England  Marine  Ins. 
Co.,  Fed.  Cas.  6282;  Id.  1 Sunni.  218, 
33  U.  S.  557; 

Gen.  Mut.  Ins.  Co.  v.  Sherwood,  14 
How.  362; 

Wiedeman  v.  Everard,  67  1ST.  Y.  Supp. 
738; 

Hey  v.  Philadelphia,  81  Pa.  St.  44; 

Stingy  v.  Kauntz,  30  Atl.  Rep.  (Pa.), 
976; 

Eaton  v.  Or.  B.  & N.  Co.,  24  Pac.  Rep. 
(Or.)  1106. 

In  the  Wiedeman  case  (supra)  plaintiff 
was  at  work  in  a malt-box  of  a brewery,  on 
the  first  floor,  at  the  foot  of  a chute  leading  to 
the  mill-grinding  room  on  the  third  floor. 
This  chute  was  directly  under  the  grinder  and 
was  the  only  connection  between  the  room 
where  the  plaintiff  was  at  work  and  the  room 
in  which  the  grinding  machine  was.  This 
chute  was  provided  with  a safety  appliance  to 
prevent  the  spread  of  fire,  but  this  appliance 
was  out  of  repair  and  had  been  for  some  time. 
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While  grinding,  a fire  suddenly  burst  forth 
in  the  grinding-room  and  spread  from  the 
chute  to  the  room  in  which  plaintiff  was  at 
work  and  injured  him.  The  spread  of  the 
fire  to  the  place  where  plaintiff  was  working 
was  by  reason  of  the  fact  that  the  safety  ap- 
pliance was  out  of  order.  Dealing  with  the 
contention  that  the  failure  of  the  superin- 
tendent to  keep  the  safety  appliance  in  order 
was  the  proximate  cause  of  the  injury,  the 
Court  said: 

“A  fire  occurred  which  was  followed 
by  an  explosion  in  the  room  in  which 
the  plaintiff  was  at  work,  and  it  seems 
to  me  that  from  this  the  jury  was  justi- 
fied in  finding  that  the  explosion  occurred 
because  of  the  neglect  of  the  master  to 
perform  the  duty  of  keeping  the  safety 
appliance  in  order,  and  that  the  neglect  to 
perform  that  duty  was  the  proximate 
cause  of  the  fire  spreading  from  the  floor 
above  to  the  room  in  which  the  plaintiff 
was  at  work.” 

Where  a ship  without  proper  documents 
to  prove  her  nationality  is  captured  and  con- 
demned for  want  of  such  documents  to  prove 
her  nationality,  as  required  by  treaty,  the 
want  of  the  documents  is  the  proximate  cause 
of  the  loss. 

Bell  v.  Carstairs,  14  East.  374. 

And  to  the  same  effect  is 

Cleveland  v.  Ins.  Co.,  8 Mass.  308. 
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When  by  reason  of  unseawortkiness  a vessel 
is  driven  on  the  rocks,  the  unseaworthiness 
is  the  causa  sine  qua  non  and  the  efficient 
cause  of  the  loss. 

Thompson  v.  Hopper , 6 El.  & Bl.  937. 

In  many  cases  water  companies  have  been 
held  liable  for  fire  losses  resulting  from  the 
failure  of  the  companies  to  have  at  hand 
water  with  which  to  extinguish  such  fires, 
the  ruling  in  these  cases  being  that  the  loss 
wTas  proximately  caused  by  the  absence  of  the 
water  which,  but  for  the  failure  of  the  com- 
pany, would  have  been  available. 

Paducah  Lumber  Co.  v.  Paducah 
Water  Co.,  89  Ky.  340,  12  S.  W.  Rep. 
(Ky.)  554; 

Middlesex  Water  Co.  v.  Knappman 
Whitting  Co.,  64  N.  J.  Law  240,  45 
Atl.  Rep.  692; 

Shelby ville  W.  & L.  Co.  v.  McDade,  29 
Ky.  Law  Rep.  119; 

Gorrell  v.  Greensboro  Water  Supply 
Co.,  32  S.  E.  Rep.  720. 

Gilman  v.  Noyes,  57  N.  H.  627,  bears  upon 
the  question  under  discussion.  In  that  case, 
suit  for  damages  was  brought  against  de- 
fendant for  carelessly  leaving  plaintiff’s  bars 
down,  whereby  his  cattle  and  sheep  escaped; 
after  this  they  were  destroyed  by  bears.  The 


23 


trial  Court  instructed  the  jury  that  if  the  de- 
fendant left  the  plaintiff’s  bars  down  and  the 
sheep  escaped  in  consequence  of  the  bars 
having  been  left  down  by  defendant,  and 
would  not  have  been  killed  but  for  the  act 
of  the  defendant,  the  latter  was  liable.  The 
judgment  was  reversed  because  of  the  fact 
that  this  instruction  took  from  the  jury  a 
question  which  it  was  their  province  to  deter- 
mine, to  wit,  as  to  whether  or  not  it  was  nat- 
ural and  reasonable  to  expect  that  if  the  sheep 
were  suffered  to  escape  they  would  be  de- 
stroyed by  bears.  The  decision  is  authority 
to  the  point  that  the  Court  cannot  in  a case 
of  this  kind  say  as  a matter  of  law  that  the 
destruction  of  that  which,  or  which  might 
not  be,  the  means  of  preventing  an  injury  is, 
or  is  not,  the  proximate  cause  of  such  injury 
as  has,  in  fact,  resulted — that  the  question  is 
one  of  fact  for  a jury. 

With  relation  to  a provision  in  a policy  of 
insurance  exempting  the  insurer  from  loss  re- 
sulting from  a specified  peril,  the  rule  as  to 
reasonable  anticipation  has  no  application. 
As  was  said  by  Judge  Sanborn  in  Travelers 
Ins.  Co.  v.  Melick,  65  Fed.  178  (184), 

“It  must  be  borne  in  mind  that  the 
doctrine  of  proximate  cause  has  a differ- 
ent relation  to  an  action  for  negligence 
to  that  which  it  bears  to  a contract  to  in- 
demnify for  the  result  of  a given  cause. 
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In  the  former  it  measures  the  liability, 
while  in  the  latter  the  contract  fixes  the 
extent  of  the  liability.  In  an  action  for 
negligence  the  liability  extends  only  to 
the  natural  and  probable  consequences  of 
the  negligent  act.” 

The  exception  in  the  policy  is  as  to  the 
named  peril  as  a cause  of  loss  and  neces- 
sarily any  loss  which  has  been  brought  about 
by  that  peril  as  the  cause  thereof  must  be 
held  to  have  been  contemplated  by  the  parties 
to  the  agreement  as  a possibility.  Whether 
the  parties  did  or  did  not  have  in  mind  the 
particular  operation  of  the  excepted  cause  is 
not  material.  The  insured  in  accepting  the 
policy  agrees  that  as  to  any  loss  of  which  the 
excepted  peril  is  the  cause  (whether  in  mind 
or  not)  the  insurer  shall  not  be  liable  and  this 
contractual  exemption  cannot  be  affected  by 
the  fact  that  the  insured  may  not  have  had  in 
mind  am^  particular  operation  of  the  excepted 
cause.  And,  independently  of  this  proposi- 
tion, it  must  certainly  be  said  that  the  shut- 
ting off  of  a great  water  supply  as  one  of  the 
effects  of  an  earthquake  is  always  a possi- 
bility, and  that  in  such  an  event  the  further 
possibility  of  the  spread  of  fire  which  might 
otherwise  be  extinguished  is  a result  to  be 
reasonably  anticipated. 

We  now  come  to  another  class  of  cases  in 
which  it  has  been  held  that  whether  the  ab- 


sence  of  a saving  agency  but  for  the  destruc- 
tion of  which  the  cause  through  which  the 
final  result  has  been  brought  about  would 
have  been  rendered  inoperative,  is  the  proxi- 
mate or  only  the  remote  cause  of  such  result 
is  dependent  upon  a distinction  noted  in  these 
cases : 

Ionides  v.  Universal  Marine  Associa- 
tion, 14  C.  D.  (N.  S.)  259; 

Brown  v.  St.  Nicholas  Ins.  Co.,  61 
N.  Y.  336. 

It  is  our  understanding  that  the  cases  last 
cited  are  relied  upon  by  claimants  in  suits 
similar  to  the  one  in  hand.  But  not  only  do 
those  cases  not  aid  -claimants — they  accentuate 
the  rule  for  which  we  are  contending. 

While  it  is  true  that  in  these  last  cited  cases 
it  has  been  held  (upon  the  facts  in  those 
cases)  that  the  absence  of  the  saving  agency 
can  be  considered  only  as  the  remote  cause 
of  the  loss,  this,  as  will  appear  from  a study 
of  those  decisions,  is  because  of  the  fact  that 
in  each  of  these  cases  the  destructive  peril 
which  finally  resulted  in  the  loss,  was  opera- 
tive upon  the  subject  of  loss  at  the  time  that 
the  saving  agency,  had  it  existed,  could  have 
been  taken  advantage  of  only  to  rescue  the 
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subject  of  loss,  already  involved  in  such  de- 
structive peril;  while  in  the  numerous  cases 
cited  in  an  earlier  portion  of  this  brief,  the 
destructive  peril  was  not  operative  upon  the 
subject  of  loss  at  the  time  that  the  saving 
agency,  had  it  existed,  could  have  been  taken 
advantage  of,  but  such  saving  agency,  had  it 
existed,  could  have  been  taken  advantage  of 
to  prevent  the  operation  of  the  destructive 
peril  upon  the  subject  of  loss.  This  dis- 
tinction is  clearly  recognized  in  the  Ionides 
case,  the  first  of  those  last  cited,  in  which, 
as  to  some  of  the  property  lost,  the  destruc- 
tion of  the  saving  agency  was  held  not  to  be 
the  proximate  cause,  while,  as  to  another 
portion  of  the  property,  the  ruling  was  that 
it  was  the  proximate  cause.  The  facts  in 
that  case  were  as  follows:  Plaintiff  effected 
a policy  of  insurance  on  6500  bags  of 
coffee  “warranted  free  from  capture,  seizure 
“ and  detention,  and  all  the  consequences 
“ thereof  or  any  attempt  thereat,  and,  free 
“ f rom  all  consequences  of  hostilities”.  The 
ship  insured  sailed  from  Balize,  at  the  mouth 
of  the  Mississippi,  for  New  York  and  then 
proceeded  on  her  voyage  up  to  a point  where 
the  captain,  thinking  he  had  already  passed 
Cape  Hatteras,  changed  his  course  from 
northeast  to  north  and  continued  this  course 
until  a short  time  thereafter  the  ship  went  on 
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shore  about  ten  miles  to  the  southwest  of  the 
point  upon  which  the  Cape  Hatteras  light  was 
situate.  If  the  light  had  been  burning,  then, 
notwithstanding  the  fact  that  the  captain  was 
out  of  his  reckoning  and  had  been  other- 
wise negligent,  the  disaster  would  have  been 
avoided.  But  the  Confederate  forces  as  an 
act  of  hostility,  and  for  the  purpose  of  hinder- 
ing Federal  navigation,  had  extinguished  the 
light,  and  because  of  this  the  ship  went  on 
shore.  After  the  ship  had  gone  on  the  rocks 
certain  persons  called  wreckers,  but  who 
were,  in  fact,  salvors  acting  under  the  Federal 
Government,  safely  landed  120  bags  of  coffee 
from  the  ship  and  would  have  succeeded  in 
saving  1000  bags  more,  but  were  prevented 
from  doing  so  by  the  Confederates.  The  ship 
thereafter  going  to  pieces,  there  was  a loss  of 
this  last  mentioned  1000  bags.  Held,  that  as 
to  the  cargo  other  than  the  1120  bags  last  re- 
ferred to,  the  absence  of  the  light  was  the  re- 
mote cause  of  the  loss  and  the  extinguishment 
thereof  by  the  Confederates  not  within  the 
warranty  of  the  policy,  but  that  as  to  the  1000 
bags  the  loss  was  within  the  warranty.  It  is 
apparent  upon  the  facts  as  stated  that  if  the 
Cape  Hatteras  light,  the  saving  agency,  had 
not  been  extinguished,  the  vessel,  notwith- 
standing the  error  of  the  captain,  would  not 
have  gone  ashore,  and  there  would  have  been 
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no  loss  of  any  portion  of  the  cargo,  and  it  is 
clearly  apparent  that  if  the  Federal  salvors 
had  not  been  driven  oft  by  the  Confederates 
the  1000  bags  which  were  lost  would  have  been 
saved.  Now  then,  upon  what  theory  did  the 
Court  hold  that  the  major  portion  of  the 
cargo  was  not  within  the  warranty  “free  from 
“ all  consequences  of  hostilities”,  and  the  in- 
surer liable  therefor,  while  as  to  the  1000  bags 
the  ruling  was  that  the  loss  was  within  the 
warranty  and  the  insurer  not  liable?  It  is 
entirely  clear  that  the  decision  upon  which 
these  differences  in  result  were  predicated  was 
based  upon  the  distinction  which  we  have 
pointed  out. 

In  the  first  branch  of  the  Ionides  case  the 
putting  out  of  the  light  on  Cape  Hatteras  by 
the  excepted  peril  was  considered  the  remote 
cause  of  the  loss  because  the  subject  of  in- 
surance was  being  operated  upon  by  the  peril 
insured  against,  i.  e.,  the  captain’s  being  out 
of  his  reckoning,  at  a time  when  the  light, 
had  it  existed,  could  have  been  taken  advant- 
age of  only  to  rescue  the  ship  from  the  peril 
insured  against  already  in  operation  upon 
it.  In  the  second  branch  of  that  case  the 
Court  considered  the  act  of  the  Confederates 
in  interfering  with  the  salvors  the  proximate 
cause  of  the  loss  because  the  saving  agency  of 
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the  salvors,  had  it  not  been  destroyed  by  the 
excepted  peril,  conld  have  been  taken  advant- 
age of  to  prevent  the  operation  of  the  new 
sea  peril  which  broke  np  the  ship  after  the 
“original  meritorious  cause”  had  ceased  to 
operate. 

Byles,  J.,  one  of  the  Justices  participating 
in  the  decision  of  the  case,  makes  clear  this 
distinction  upon  which  it  was  held  that  as  to 
the  major  portion  of  the  cargo  the  insurer 
was  liable,  while  as  to  the  one  thousand  bags 
it  was  not.  In  the  course  of  his  opinion  he 
says: 

‘ ‘ Then  what  were  the  three  causes  here, 
which — upon  the  assumption  that  the 
captain  would  have  seen  the  light  had  it 
been  there,  and  have  saved  his  vessel — 
have  caused  the  loss'?  First,  the  origi- 
nal meritorious  cause  and  in  popular 
language  the  cause  of  the  loss,  was  the 
miscalculation  of  his  position  by  the  cap- 
tain. He  was  fifty  miles  to  the  eastward 
of  his  course,  and  he  did  not  know  that. 
Now  comes  the  absence  of  the  light,  which 
was,  as  I have  said,  but  the  absence  of  an 
extrinsic  saving  power,  and  in  that  sense, 
was  that  the  cause  of  the  destruction? 
As  was  said  in  the  course  of  the  argu- 
ment, if  a person  throws  himself  into  the 
Serpentine  and  the  drags  are  not  near, 
can  it  be  said  that  the  absence  of  the 
drags  was  the  cause  of  his  drowning  ? It 
was  but  an  intervening  cause,  the  absence 
of  a saving  power  which  had  it  been  ex- 
erted would  have  saved  the  ship.  But 
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still  it  leaves  the  proximate  or  immediate 
cause  of  the  loss  a continuation  of  the 
first  original  meritorious  cause , namely, 
steering  the  vessel  straight  on  to  the  rock 
which  caused  the  loss  and  that  seems  to  be 
plainly  a loss  by  perils  of  the  sea.” 
(Italics  ours.) 

It  will  be  seen  from  the  foregoing  quota- 
tion that  the  decision  as  to  the  first  branch  of 
this  case  was  placed  upon  the  ground  that  the 
steering  of  the  vessel  on  to  the  rock  was  a 
continuation  of  the  “original  meritorious 
cause”,  the  captain’s  being  out  of  his  reckon- 
ing, and  therefore  this  original  cause  was  op- 
erative upon  the  ship  until  the  ship  was 
placed  on  the  rock;  and  as  the  light,  had  it 
existed,  could  only  have  been  taken  advantage 
of  to  rescue  the  ship  at  a time  when  the  peril 
insured  against  was  operating  thereupon, 
therefore  the  loss  was  to  be  attributed  to  the 
peril  insured  against,  i.  e.,  the  captain’s  being 
out  of  his  reckoning,  and  not  to  the  excepted 
peril  which  destroyed  the  light.  Even  as  to 
this  branch  of  the  case  the  Court  does  not  say 
that  the  action  of  the  excepted  peril  in  de- 
stroying the  light  was  not  a cause  of  the  loss, 
but  only  that  under  those  circumstances  the 
excepted  peril  was  not  the  proximate  cause 
of  the  loss. 

In  the  second  branch  of  the  Ionides  case  the 
action  of  the  excepted  peril  in  destroying  the 
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saving  agency  of  the  salvors  was  held  to  be 
the  proximate  cause  of  so  much  of  the  loss  to 
the  cargo  as  could  have  been  prevented  if  the 
excepted  peril,  the  Confederates,  had  not  de- 
stroyed the  agency  of  the  salvors.  After  the 
ship  had  gone  on  the  rocks  the  “ original  meri- 
torious cause”,  the  captain’s  being  out  of  his 
reckoning,  was  held  by  the  Court  to  have 
ceased  to  operate  as  a cause  as  to  so  much  of 
the  cargo  as  could  have  been  saved.  This 
being  so,  it  was  then  left  to  he  considered 
whether  the  loss  of  the  one  thousand  bags, 
which  could  have  been  saved,  was  referable  to 
the  action  of  the  new  peril  which  broke  up  the 
ship,  or  to  the  act  of  the  excepted  peril , the 
Confederates,  in  stopping  the  work  of  the 
salvors;  and  it  was  held  that  as  the  saving 
agency  of  the  salvors,  had  it  not  been  de- 
stroyed by  the  excepted  peril,  could  have  been 
taken  advantage  of  to  prevent  the  operation 
of  the  new  sea  peril , which  broke  up  the  ship, 
therefore  the  loss  was  to  be  attributed  to  the 
excepted  peril  as  the  proximate  cause  of  the 
loss  of  this  part  of  the  cargo. 

It  is,  therefore,  perfectly  clear  that  the  rule 
to  be  gathered  from  the  Ionides  case  is  that 
which  we  have  hereinbefore  stated,  to-wit: 
If  the  peril  insured  against  is  in  operation 
upon  the  subject  of  insurance  at  a time  when 
the  saving  agency,  had  it  not  been  destroyed 
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by  the  excepted  peril,  could  have  been  taken 
advantage  of  only  to  rescue  the  subject  of  in- 
surance from  the  peril  insured  against,  al- 
readjr  in  operation  upon  it,  then  the  loss  is  to 
be  referred  to  the  action  of  the  peril  insured 
against.  But  if  the  peril  excepted  destroys 
the  saving  agency  and  such  saving  agency, 
had  it  not  been  so  destroyed,  could  have  been 
taken  advantage  of  to  prevent  the  operation 
of  the  peril  insured  against  upon  the  subject 
of  insurance,  then  the  loss  is  to  be  referred  to 
the  action  of  the  excepted  peril. 

In  Brown  v.  St.  Nicholas  Ins.  Co.,  61  1ST.  Y. 
336,  we  have  another  case  resting  upon  the 
distinction  which  we  are  discussing.  In  that 
case  a policy  of  marine  insurance  contained 
what  was  commonly  known  as  an  “ice-clause”, 
to  the  effect  that  the  policy  should  cease  to 
attach  if  the  ship  should  be  “prevented  or  de- 
“ tained  by  ice  or  the  closing  of  navigation 
‘ ‘ from  terminating  the  trip  ’ ’.  The  ship  was  in 
tow  on  the  Delaware  River  when  a gale  sep- 
arated the  tugs  from  the  ship  which  was 
driven  ashore  and  stranded,  and  ice  formed 
around  the  ship  in  the  night  so  that  the  tugs 
could  not  reach  it.  The  ship  remained  frozen 
in  until  a thaw  when  the  wind  and  ice  forced 
her  upon  another ; she  broke  in  two,  sank,  and 
the  cargo  was  injured.  Held,  that  the  proxi- 
mate cause  of  the  loss  was  the  storm  which 
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drove  the  boat  upon  the  shore  and  not  the  ice 
which  afterward  prevented  her  from  being 
rescued.  The  Court  said : 

“The  efficient  cause  of  the  detention 
was  the  loss  of  the  motive  power  through 
the  stress  of  the  storm,  and  the  ice  acted 
only  as  an  obstacle  to  its  restoration. 
Suppose  that  the  intervening  ice  had  not 
formed,  what  certainty  is  there  that  the 
canal-boat  could  have  been  got  off  from 
the  shore  so  as  to  have  pursued  her 
voyage  ? The  detention  occasioned  by  the 
stranding  never  ceased  (italics  ours)  un- 
til the  danger  of  the  thaw  came  on,  which 
in  combination  with  the  existing  causes 
growing  out  of  the  stranding  led  to  her 
destruction.  ’ ’ 

The  reasoning  upon  which  in  this  case  the 
insurer  was  held  liable  for  the  result  of  the 
storm  as  the  proximate  cause  of  the  loss  is 
based  upon  the  theory  that  the  peril  insured 
against,  the  storm,  having  been  operative 
upon  the  boat  at  all  times  until  the  ultimate 
injury,  and  as  the  saving  power  of  the  tugs, 
had  they  not  been  interfered  with  by  the  ex- 
cepted peril  of  ice,  could  only  have  been  taken 
advantage  of  to  rescue  the  boat  at  a time  when 
the  peril  insured  against  was  in  operation 
thereupon,  therefore,  as  in  the  first  branch  of 
the  Ionides  case,  the  loss  was  referable  to  the 
peril  insured  against  and  not  to  the  excepted 
peril  as  the  proximate  cause  thereof.  But 
even  under  these  facts  the  Court,  while  hold- 
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ing  that  the  excepted  peril  was  not  the  prox- 
imate cause  of  the  loss,  held  that  it  was  the 
indirect  cause  of  the  loss;  the  Court  saying 
that  the  ice  “acted  only  indirectly  in  prevent- 
“ ing  the  tugs  from  going  to  the  rescue  of  the 
“ boat”. 

We  submit  therefore  that,  as  it  is  alleged  in 
the  amended  answer  that  the  excepted  peril, 
earthquake,  destroyed  the  water  supply  which, 
if  it  had  been  available,  would  have  prevented 
the  operation  of  fire,  the  peril  insured  against, 
upon  the  subject  of  insurance,  therefore,  un- 
der the  rule  of  law  to  be  gathered  from  the 
cases  cited,  the  excepted  peril  was  the  proxi- 
mate cause  of  the  loss. 

2.  Thus  far,  in  discussing  the  exemption 
clause  in  the  policy  we  have  assumed,  for  the 
purpose  of  the  discussion,  that  the  exemption 
clause  exonerates  the  insurance  compan}^  only 
from  loss  proximately  caused  by  earthquake; 
but  the  plaintiff  in  error,  having  provided  in 
the  policy  that  it  would  not  be  liable  for  loss 
caused  directly  or  indirectly  by  earthquake, 
has  relieved  itself  from  liability  if  the  earth- 
quake referred  to  in  the  answer  was  in  any 
sense  the  cause  of  the  loss,  and  whether  the 
proximate  or  remote  cause  thereof.  That 
upon  the  facts  pleaded  the  earthquake  if  not 
the  proximate  was  at  least  the  remote  cause 
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of  the  loss,  will,  we  take  it  for  granted,  not  be 
questioned. 

The  opening  words  of  the  policy  are  that 
the  company  does  insure  against  “all  direct 
“ loss  or  damage  by  fire  except  as  hereinafter 
“ provided”.  The  word  “direct”,  as  used  in 
this  insuring  clause,  is  equivalent  to  “proxi- 
mate”, and  by  the  use  of  the  expression  “all 
direct  loss  or  damage”  by  fire  the  insurer 
promised  to  be  liable  for  all  loss  or  damage 
that  might  be  proximately  caused  by  that 
peril.  That  the  word  “direct”  is  used  in  the 
sense  of  “proximate”  in  the  insuring  clause 
appears  from  subsequent  provisions  contained 
in  the  contract  whereby  the  parties  thereto 
have  admitted  that  the  word  is  used  in  this 
sense. 

In  the  exemption  clause  contained  in  the 
policy  the  insurer  has  exempted  itself  from 
loss  by  theft;  by  neglect  of  the  insured  to 
use  all  reasonable  means  to  save  and  pre- 
serve the  property  at  and  after  a fire;  and 
from  loss  by  explosion.  If  the  word  “direct” 
as  used  in  the  insuring  clause  means  anything 
less  than  “proximate”,  then  the  insurer  must 
be  convicted  of  needlessly  having  exempted 
itself  from  liability  for  fire  loss  by  perils, 
for  which  it  could  not  have  been  held  liable 
even  in  the  absence  of  such  exemption,  for 
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it  will  not  be  contended  that  fire  is  anything 
less  than  the  “proximate”  cause  of  loss  im- 
mediately due  to  the  perils  specified. 

Following  the  exemptions  from  the  perils 
last  enumerated,  this  provision  is  found  in  the 
policy:  “This  company  shall  not  be  liable 

“ * * * beyond  the  actual  value  destroyed 

“ by  fire  for  loss  occasioned  by  ordinance  or 
“ law  regulating  the  construction  or  repair  of 
“ buildings,  or  by  interruption  of  business, 
“ manufacturing  processes  or  otherwise”. 
This  specific  exemption  therefore  by  the  com- 
pany from  liability  for  loss  caused  by  these 
perils  must  conclusively  show  that  by  the  use 
of  the  phrase  “direct  loss  or  damage  by  fire” 
both  the  insured  and  the  insurer  considered 
that  thereby  the  insurer  would  be  liable  for 
all  loss  proximately  caused  by  the  peril  in- 
sured against ; for  it  is  apparent  that  fire  loss 
occasioned  by  the  excepted  perils  above  men- 
tioned cannot  be  less  than  proximately  caused 
by  the  peril  insured  against. 

And  there  is  still  another  provision  of  the 
policy  showing  the  construction  which  the 
parties  to  the  contract  themselves  have  placed 
upon  the  word  “direct”  as  used  in  the  in- 
suring clause.  This  provision  is:  “This  com- 
“ pany  shall  not  be  liable  under  this  policy 
“ for  a greater  proportion  of  any  loss  on  the 
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“ described  property,  or  for  loss  by  or  expense 
“ of  removal  from  premises  endangered  by 
“ fire,  than  the  amount  hereby  insured  shall 
“ bear  to  the  whole  insurance”.  By  this  pro- 
vision then  the  parties  themselves  agreed  that, 
although  the  insurance  was  again  “ direct  loss 
or  damage  by  fire”,  nevertheless  the  company 
would  be  liable  in  the  proportion  of  the  in- 
surance under  the  policy  to  the  whole  in- 
surance for  loss  by  or  expense  of  removal 
from  premises  endangered  by  fire ; and  it  can- 
not be  seriously  contended  that  loss  immedi- 
ately caused  by  removal  of  goods  from  prem- 
ises endangered  by  fire,  when  fire  itself  does 
not  touch  the.  goods,  is  anything  less  than 
proximately  caused  by  the  peril  insured 
against. 

As  was  said  by  the  Supreme  Court  of 
Georgia  in  Ins.  Co.  of  North  America  v. 
Leader , 48  S.  E.  972: 

“In  this  case,  however,  in  addition  to 
what  has  been  said  above,  we  have  the 
construction  which  the  parties  themselves 
placed  upon  the  phrase  ‘all  direct  loss  or 
damage  by  fire’,  and  we  find  that  even 
the  insurers,  by  a subsequent  provision 
inserted  in  the  contract,  gave  to  this 
phrase  a construction  sufficiently  broad 
and  liberal  to  include  ‘loss  by  and  expense 
of  removal  from  premises  endangered  by 
fire’.  It  is  to  be  observed  that  the  pro- 
vision to  which  we  now  refer  does  not  de- 
clare that  in  addition  to  the  liability  ex- 
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pressed  by  the  words  ‘all  direct  loss  or 
damage  by  fire’,  the  insurance  companies 
shall  be  liable  for  ‘loss  by  and  expense  of 
removal  from  premises  endangered  by 
fire’,  but  in  limiting  the  amount  of  any 
liability  of  these  insurers  in  the  event  the 
property  is  also  insured  in  other  com- 
panies there  is  an  incidental  recognition 
and  acknowledgment  by  the  insurers  of 
such  liability  under  the  original  words. 
It  is  not,  as  counsel  for  the  plaintiff  in 
error  contend,  an  express  modification 
and  enlargement  of  the  natural  meaning 
of  the  words  ‘direct  loss  or  damage  by 
fire’,  applicable  only  to  ‘loss  by  and  ex- 
pense of  removal’,  but  simply  amounts  to 
an  acknowledgment  that  under  the  origi- 
nal language  the  insurers  would  be  liable 
for  such  loss  and  expense.” 

The  parties  to  the  contract  having,  in  the 
contract  itself,  put  a construction  upon  the 
word  “direct”  as  used  in  the  insuring  clause, 
therefore  when  the  said  word  appears  in  the 
exemption  clause  it  must  be  given  the  same 
meaning.  As  was  said  by  the  Court  in  Saun- 
ders v.  Clark , 29  Cal.  229,  305: 

“Where  it  is  apparent  that  the  parties 
to  a contract  have  attached  to  certain 
words  or  expressions  a particular  mean- 
ing, it  must  be  presumed,  nothing  to  the 
contrary  appearing,  that  the  same  mean- 
ing was  intended  whenever  like  words  or 
expressions  are  subsequentl}7-  employed.” 

In  Ennentraut  v.  Ins.  Co.,  63  Minn.  305,  a 
policy  insured  against  “direct  loss  or  damage 
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by  fire”  to  a certain  warehouse.  Fire  weak- 
ened a wall  adjoining  the  warehouse  and  the 
wall  fell,  damaging  the  warehouse,  but  fire  it- 
self did  not  touch  the  premises  insured.  The 
insurer  was  nevertheless  held  liable,  the  Court 
holding  that  the  word  “ direct”,  as  used  in  the 
insuring  clause,  meant  “proximate”  and  that 
such  loss  was  proximately  caused  by  the  peril 
insured  against. 

In  Elliott  on  Insurance,  Sec.  211,  the  au- 
thor says  of  the  word  “direct’”  as  used  in 
the  insuring  clause : 

“ The  word  ‘direct’  means  merely  the  im- 
“ mediate  or  proximate  as  distinguished  from 
“ the  remote  cause.” 

But  not  only  have  the  parties  themselves,  in 
the  contract,  and  the  courts,  construed  the 
word  “direct”  in  the  insuring  clause  as  being 
equivalent  to  “proximate”,  but  the  courts 
have  also  construed  the  words  “direct”  and 
“proximate”  to  mean  exactly  the  same  thing 
when  used  to  express  causation  whether  in  a 
policy  of  insurance  or  otherwise. 

In  Pastene  v.  Adams,  49  Cal.  87,  defend- 
ants so  negligently  piled  certain  timber  that 
when  one  Bandall  drove  his  wagon  past  the 
pile  a wheel  of  the  wagon  caught  in  the  timber 
and  threw  it  upon  the  plaintiff,  whereby  he 
was  injured.  In  holding  the  defendants  liable 
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for  the  injury  so  done  to  the  plaintiff,  the 
Court  said: 

“If  the  timbers  were  negligently  piled 
by  the  defendants  the  negligence  contin- 
ued until  they  were  thrown  down,  and 
(concurring  with  the  action  of  Randall) 
was  a direct  and  proximate  cause  of  the 
injury  sustained  by  plaintiff.”  (Italics 
ours.) 

In  The  G.  R.  Booth , 171  U.  S.  450,  a bill 
of  lading  under  which  certain  sugar  of  the 
libelant  was  carried,  contained  a provision 
exempting  the  carrier  from  liability  for  loss 
by  the  perils  of  the  sea  or  other  waters.  An 
explosion  occurred  on  the  ship  which  made  a 
large  hole  in  the  side  thereof,  through  which 
the  sea  water  entered  the  hold  and  damaged 
the  sugar.  The  question  certified  by  the  Cir- 
cuit Court  of  Appeals  of  the  Second  Circuit 
was  whether  the  damage  to  the  sugar  was 
within  the  exception  of  the  bill  of  lading. 
The  Supreme  Court  stated  the  question  as 
follows : 

“Whether  it  is  the  explosion,  or  a peril 
of  the  sea,  that  is  to  be  considered  as  the 
proximate  cause  of  the  damage,  according 
to  the  familiar  maxim  causa  proximo,  non 
remota,  spectator.”  (Italics  ours.) 

In  answer  to  this  question  the  Supreme 
Court  held  that  the  explosion  and  not  a peril 
of  the  sea  was  the  proximate  cause  of  the 
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damage  to  the  sugar.  It  will  be  noticed  that 
under  these  facts  the  explosion  made  a hole 
in  the  ship  and  thus  allowed  the  sea  peril  to 
operate.  The  explosion  was  in  no  sense  any- 
thing less  than  the  proximate  cause  of  the 
loss.  But  the  Supreme  Court  held  that  it 
was  nevertheless  the  direct  cause  of  the  loss 
and  used  the  words  “ direct”  and  “proxi- 
mate” as  synonymous.  The  Court  said: 

“As  was  observed  by  this  Court  in  Ins. 
Co.  v.  Boon,  above  cited:  ‘Often,  in  case 
of  a fire,  much  of  the  destruction  is 
caused  by  water  applied  in  efforts  to  ex- 
tinguish the  flames ; yet,  it  is  not  doubted, 
all  that  destruction  is  caused  by  the  fire, 
and  insurers  against  fire  are  liable  for 
it’  (95  U.  S.  131).  If  damage  done  by 
water  thrown  on  by  human  agency  to 
put  out  a fire  is  considered  a direct  con- 
sequence of  the  fire,  surely  damage  done 
by  water  entering  instantly  by  the  mere 
force  of  gravitation,  through  a hole  made 
by  an  explosion  of  part  of  the  cargo,  must 
be  considered  as  a direct  consequence  of 
the  explosion.  Upon  principle  and  au- 
thority, therefore,  our  conclusion  is  that 
the  explosion,  and  not  the  seawater,  was 
the  proximate  cause  of  the  damage  to  the 
sugar,  and  that  this  damage  was  not  oc- 
casioned by  the  perils  of  the  sea,  within 
the  exceptions  in  the  bill  of  lading.  ’ ’ 
(Italics  ours.) 

In  Lynn  Gas  <&  Electric  Co.  v.  Ins.  Co., 
158  Mass.  570,  a policy  insured  against  loss 
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by  fire  a building,  machinery,  dynamos  and 
other  electrical  machinery ; a fire  occurred 
which  produced  a short  circuit  in  machinery 
located  in  a part  of  the  building  remote  from 
the  fire ; it  was  nevertheless  held  by  the  Court 
that  the  fire  was  the  “direct  and  proximate 
cause”  of  the  damage  to  the  machinery.  The 
Court  said: 

“The  active,  efficient  cause  that  sets  in 
motion  a train  of  events  which  brings 
about  a result  without  the  intervention 
of  any  force  started  and  working  actively 
from  a new  and  independent  source  is 
the  direct  and  proximate  cause  referred 
to  in  the  cases:  McDonald  v.  Snelling,  14 
Allen  290;  Perley  v.  Railroad  Co.,  98 
Mass.  414,  419;  Gibney  v.  State  (N.  Y. 
App.),  33  N.  E.  Rep.  142.  * * * ” 
“The  fire  was  the  direct  proximate 
cause  of  the  damage,  according  to  the 
meaning  of  the  words  ‘direct  and  proxi- 
mate cause’  as  interpreted  by  the  best 
authorities.” 

In  Texas  <£•  P.  By.  Co.  v.  Coutourie,  135 
Fed.  465,  the  Circuit  Court  of  Appeals  for  the 
Second  Circuit  squarely  held,  in  a case  where 
the  point  was  distinctly  raised,  that  the  words 
“direct  and  proximate”,  when  used  as  modi- 
fiers of  “cause”,  mean  the  same  thing.  In 
that  case  the  question  presented  to  the  appel- 
late Court  was  with  reference  to  the  trial 
Court’s  charge  to  the  jury.  In  upholding  a 
portion  of  the  charge  the  Court  said : 
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“The  kind  of  negligence  which  con- 
tributed directly  and  proximately  to  the 
loss  of  the  cotton,  and  ‘was  the  direct 
cause  of  the  loss’  and  ‘ directly  resulted 
in  the  destruction  of  the  cotton’  would  be 
to  the  mind  of  the  average  juror  the  im- 
mediate and  efficient  cause  and  therefore 
the  proximate  cause”.  (Italics  ours.) 

It  therefore  not  only  appears  that  the  word 
“direct”,  as  used  in  the  insuring  clause,  is 
used  in  the  sense  of  proximate,  and  that, 
therefore,  the  same  meaning  must  be  given 
to  the  same  word  when  subsequently  used  in 
the  exemption  clause,  but  also  that  the  courts 
have  uniformly  construed  the  words  “di- 
rectly” and  “proximately”  as  synonymous 
when  used  to  express  causation.  The  word 
“indirectly”  is  the  antithesis  of  “directly”, 
and,  therefore,  if  the  word  “directly”  is 
equivalent  to  “proximately”,  then  “indi- 
rectly” must  be  given  the  meaning  of  “re- 
motely”, as  “remotely”  is  the  antithesis  of 
“ proximately”;  it  must  then  necessarily  fol- 
low that  whether  the  earthquake  was  the 
proximate  or  remote  cause  of  the  loss,  if  it 
was  in  any  sense  the  cause  at  all,  the  insurer  is 
not  liable. 

In  addition  to  the  foregoing  it  has  been  held 
in  a well  considered  case  that  where  the  words 
“directly  or  indirectly”  are  used  to  qualify 
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the  causative  verb  iu  an  exemption  clause  in 
a policy  of  insurance,  the  insurer  is  thereby 
exempted  from  liability  for  loss  either  proxi- 
mately  or  remotely  caused  by  the  excepted 
peril.  In  Manufacturers’  Accident  Indem- 
nity Co.  v.  Dorgan,  58  Fed.  945,  the  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit  had 
occasion  to  pass  upon  a provision  in  an  acci- 
dent insurance  policy  exempting  the  insurer 
from  liability  for  death  caused  “directly  or 
indirectly  by  disease”.  It  appears  that  the 
insured,  either  on  account  of  disease  or  some 
temporary  cause  of  like  nature,  fell  into  a 
body  of  water  and  was  drowned.  It  was  held 
that  the  proximate  cause  of  the  death  of  the 
insured  was  the  drowning  and  not  the  disease. 
But  it  was  further  held  that  under  the  provi- 
sion that  the  insurer  should  not  be  liable  for 
death  caused  “directly  or  indirectly”  by  dis- 
ease the  insurer  could  go  back  of  the  proxi- 
mate cause,  the  drowning,  and  if  the  death 
was  remotely  caused  by  the  disease,  it  was  not 
liable. 

Judge  Taft,  who  delivered  the  opinion  in 
the  Dorgan  case,  said,  after  referring  to  the 
cases  of  Wins  pear  v.  Ins.  Co.,  6 Q.  B.  Div.  42, 
and  Lawrence  v.  Ins.  Co.,  7 Q.  B.  Div.  216: 

“These  cases  are  referred  to  with  ap- 
proval by  Mr.  Justice  Gray  in  delivering 
the  opinion  of  the  Supreme  Court  in  case 
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of  Ins.  Co.  v.  Crandall,  120  U.  S.  527- 
532,  7 Sup.  Ct.  685.  They  sufficiently 
establish  the  proposition  that,  if  the  de- 
ceased in  this  case  died  by  drowning,  then 
drowning  was  in  law  the  sole  and  proxi- 
mate cause  of  the  disability  or  death. 

“We  now  proceed  to  inquire  whether, 
if  the  fall  of  the  deceased  into  the  water 
was  caused  by  fits,  vertigo,  or  any  disease, 
such  accidental  death  could  be  said, 
within  the  meaning  of  the  policy,  to  have 
been  ‘ caused  directly  or  indirectly,  wholly 
or  in  part,  by  or  in  consequence  of  such 
fits,  vertigo,  or  disease.’  In  our  opinion, 
the  adjective  ‘ accidental’  qualifies  not 
only  ‘injuries,’  but  also  ‘death,’  and 
therefore  an  accidental  death  by  drown- 
ing does  result  from,  and  is  caused  indi- 
rectly by  fits,  vertigo,  or  other  disease,  if 
the  fall  into  the  water,  from  which  drown- 
ing ensues,  is  caused  by  such  disease.  The 
exception  is  broader  than  the  exceptions 
in  the  policies  considered  in  the  Win- 
spear  and  the  Lawrence  cases,  and  is 
made  so  by  the  use  of  the  word  ‘indi- 
rectly.’ As  can  be  seen  from  the  words 
of  Mr.  Justice  Williams  quoted  above  in 
the  Lawrence  case,  if  that  policy  had 
provided  that  it  should  not  apply  to  an 
accident  to  which  a fit  contributed  indi- 
rectly, the  company  would  not,  in  his 
opinion,  have  been  liable.  ’ ’ ( Italics  ours. ) 

In  stipulating,  then,  that  it  should  not  be 
liable  for  loss  directly,  or  indirectly,  caused 
by  earthquake,  the  company  intended  to  pro- 
vide for  exemption  from  loss  in  any  manner 
so  caused,  and  the  authorities  cited  under  the 
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first  subdivision  of  our  argument  make  it 
clear  that,  in  destroying  the  saving  agency 
(the  water  mains  and  water  supply),  but  for 
which  destruction  the  property  of  defendant 
in  error  would  not  have  been  burned,  the 
earthquake  was  a cause  of  the  loss,  and  if  it 
may  not  be  considered  as  the  direct,  proxi- 
mate cause,  which,  under  those  authorities  we 
•contend  it  was,  it  must  at  least,  under  the 
cases  cited  in  this  subdivision  of  the  argu- 
ment, be  held  to  have  been  the  indirect,  re- 
mote cause  thereof. 

We  respectfully  submit  that  the  judgment 
should  be  reversed,  with  leave  to  appellant  to 
put  in  proof  in ’support  of  its  answer. 

T.  C.  Van  Ness, 

Otto  Irving  Wise, 

Attorneys  for  Appellant. 
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Due  service  and  receipt  of  a copy  of  the  within  this, 
day  of  December,  A.  D.  1908,  is  hereby  admitted. 


Attorney  for  Respondent. 
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THE  PACIFIC  UNION  CLUB 


(a  corporation), 


Plaintiff  and  Respondent , 


THE  PALATINE  INSURANCE  COM- 
PANY, LTD.,  OF  LONDON,  ENG- 
LAND (a  corporation), 

Defendant  and  Appellant , 


TRANSCRIPT  ON  APPEAL 

FROM  JUDGMENT  OF  THE  SUPERIOR  COURT  OF  THE 
CITY  AND  COUNTY  OF  SAN  FRANCISCO. 


Honorable  J.  M.  Seawell,  Judge. 
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4 In  the  Superior  Court  of  the  State  of  Cali- 
fornia, in  and  for  the  City  and  County 
of  San  Francisco. 

No.  7646  Dept.  No.  1 


The  Pacific  Union  Club 
(a  corporation), 

Plaintiff, 

vs. 

The  Palatine  Insurance  Company,  Ltd., 
of  London,  England  (a  corporation), 
Defendant. 


COMPLAINT 

to  Recover  One  Thousand  Seven  Hundred 

AND  SlXTY-PrVE  DOLLARS  ON  FlRE 

Insurance  Policy. 

Plaintiff  herein  complains  of  the  above- 
named  defendant,  and  for  cause  of  action  al- 


That  at  all  the  times  herein  mentioned 
plaintiff  was,  and  now  is,  a corporation  or- 
ganized and  existing  under  the  laws  of  the 
State  of  California. 


II. 

That  at  all  the  times  herein  mentioned  the 
defendant  was,  and  now  is,  a corporation  or- 
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7 ganized  and  existing  under  the  laws  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land, engaged  in  the  business  of  fire  insurance 
in  the  State  of  California,  and  elsewhere. 

III. 

That  heretofore,  to  wit : on  or  about  the  12th 
day  of  April,  1906,  the  defendant,  in  consid- 
eration of  the  sum  of  Seventeen  and  30/100 
Dollars  ($17.30),  paid  to  it  by  the  plaintiff, 
3 made,  executed  and  delivered  to  the  plaintiff 
at  the  City  and  County  of  San  Francisco, 
State  of  California,  its  certain  policy  of  fire 
insurance  numbered  138128,  in  the  words  and 
figures  following,  to  wit: 

No.  138128  $1765.— 

fa)  .98 

The  Palatine  Insurance  Company, 
Limited,  of  London,  England. 

Head  Office  Pacific  Coast  Branch 

9 24,  25  & 26  Cornhill,  416  & 418  California  St., 
London,  E.  C.  San  Francisco. 

In  consideration  of  the  stipulations  herein 
named  and  of  Seventeen  and  30/100ths  Dollars 
Premium,  does  insure  Pacific  Union  Club  for 
the  term  of  twelve  months,  from  the  four- 
teenth day  of  April,  1906,  at  noon,  to  the  four- 
teenth day  of  April,  1907,  at  noon,  against  all 
direct  loss  or  damage  by  fire  except  as  herein- 
after provided,  To  an  amount  not  exceeding 
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.10  Seventeen  Hundred  and  sixty-five  Dollars,  to 
the  following  described  property  while  located 
and  contained  as  described  herein,  and  not 
elsewhere,  to  wit: 

As  per  slip  attached  hereto  and  signed  by 
the  Manager  of  the  Company. 

Pacific  Union  Club 

$1765. — On  useful  or  ornamental  furniture 
of  every  description,  including  billiard  tables 
11  and  appurtenances,  kitchen  and  cafe  utensils, 
silver  and  plated  ware,  servants’  linen  and 
uniforms,  printed  books,  Club  stationery,  li- 
brary apparatus,  magazines,  periodicals,  en- 
gravings, photographs,  paintings  and  their 
frames,  their  own,  or  for  which  they  may  be 
liable,  and  other  works  of  art,  Club  stores  and 
supplies,  including  wines,  liquors  and  cigars 
and  empty  packages,  and  such  other  fixtures, 
apparatus  and  improvements  as  are  not  a per- 
manent  part  of  the  building;  all  while  con- 
tained in  the  four-story  and  basement,  brick 
building  known  as  the  “Pacific  Union  Club 
Building”,  situate  on  the  Northeast  corner  of 
Post  and  Stockton  Streets,  San  Francisco, 
California. 

Other  insurance  permitted. 

Permission  granted  to  make  alterations,  im- 
provements and  repairs  to  the  building  and 
contents  thereof. 
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13  It  is  a part  of  the  consideration  of  this  Pol- 
icy and  the  basis  upon  which  the  rate  of  pre- 
mium is  fixed,  that  the  insured  shall  maintain 
upon  the  above  described  premises  five  (5) 
boxes  of  the  Pacific  Auxiliary  Fire  Alarm, 
and  the  insured  guarantees  that  if  said  Paci- 
fic Auxiliary  Fire  Alarm  boxes  are  removed  at 
any  time  during  the  period  in  which  this  pol- 
icy remains  in  force,  it  will  immediately  notify 
the  representatives  of  the  insuring  company, 

14  and  will  pay  back  to  the  said  representative 
such  proportion  of  the  allowance  now  made 
as  shall  correspond  to  the  time  which  this  Pol- 
icy has  then  to  run  before  terminating. 

It  is  hereby  specially  agreed  that  this  con- 
tract insures  against  any  loss  or  damage 
caused  by  lightning  to  the  property  insured, 
not  exceeding  the  sum  insured,  nor  the  inter  - 
. est  of  the  insured  in  the  property,  and  subject 
in  all  other  respects  to  the  terms  and  condi- 
^ tions  of  the  Policy  hereby  referred  to.  But 
losses  occurring  by  reason  of  cyclones  or  wind 
storms,  whether  such  storms  be  of  electrical 
origin  or  not,  are  not  herein  covered  or  in- 
cluded. It  is  hereby  provided  that  if  there 
should  be  any  other  insurance  on  the  prop- 
erty, this  Company  shall  be  liable  only  to  pro- 
rate with  such  other  insurance  in  payment  of 
any  loss  by  lightning,  whether  such  insurance 
covers  against  loss  by  lightning,  or  not. 
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16  Tills  slip  is  attached  to  and  hereby  made  a 
part  of  Policy  No.  138128  issued  to  the  Paci- 
fic Union  Club  by  the  Palatine  Insurance  Co., 
Ltd. 

Apr.  2,  1906. 

E.  T.  Niebling, 
Assistant  Manager. 

This  Policy  is  made  and  accepted  subject 
to  the  stipulations  and  conditions  printed  on 
back  hereof,  which  are  hereby  specially  re- 
^ ferred  to  and  made  a part  of  this  policy,  to- 
gether with  such  other  provisions,  agreements 
or  conditions  as  may  be  indorsed  hereon  or 
added  hereto,  and  no  officer,  agent,  or  other 
representative  of  this  company  shall  have  a 
power  to  waive  any  provision  or  condition  of 
this  policy  except  such  as  by  the  terms  of  this 
policy  may  be  the  subject  of  agreement  in- 
dorsed hereon  or  added  hereto,  and  as  to  such 
provisions  and  conditions  no  officer,  agent  or 
18  representative  shall  have  such  power  or  be 
deemed  or  held  to  have  waived  such  pro- 
visions or  conditions  unless  such  waiver,  if 
any,  shall  be  written  upon  or  attached  hereto, 
nor  shall  any  privilege  or  permission  affect- 
ing the  insurance  under  this  policy  exist  or 
be  claimed  by  the  insured  unless  so  written  or 
attached. 

In  witness  whereof,  this  company  has  exe- 
cuted and  attested  these  presents  by  its  duly 
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19  authorized  Manager  at  San  Francisco,  this 
12th  day  of  April,  1906. 

Examined — F.  C.  Peterson. 

Entered — E.  E.  E. 

E.  T.  Nibbling, 
Assistant  Manager, 

Pacific  Coast  Branch. 

Conditions  Refereed  to  In  Body  of 
Contract. 

20  This  company  shall  not  be  liable  beyond  the 
actual  cash  value  of  the  property  at  the  time 
any  loss  or  damage  occurs,  and  the  loss  or 
damage  shall  be  ascertained  or  estimated  ac- 
cording to  such  actual  cash  value,  with  proper 
deduction  for  depreciation  however  caused, 
and  shall  in  no  event  exceed  what  it  would  then 
cost  the  insured  to  repair  or  replace  the  same 
with  material  of  like  kind  and  quality;  said 
ascertainment  or  estimate  shall  be  made  by 

21  the  insured  and  this  company,  or,  if  they 
differ,  then  by  appraisers,  as  hereinafter  pro- 
vided; and,  the  amount  of  loss  or  damage 
having  been  thus  determined,  the  sum  for 
wThich  this  company  is  liable  pursuant  to  this 
policy  shall  be  payable  sixty  days  after  due 
notice,  ascertainment,  estimate,  and  satisfac- 
tory proof  of  the  loss  have  been  received  by 
this  company  in  accordance  with  the  terms  of 
this  policy.  It  shall  be  optional,  however, 
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22  with  this  company  to  take  all  or  any  part,  of 
the  articles  at  such  ascertained  or  appraised 
value,  and  also  to  repair,  rebuild,  or  replace 
the  property  lost  or  damaged  with  other  of 
like  kind  and  quality  within  a reasonable  time 
on  giving  notice,  within  thirty  days  after  the 
receipt  of  the  proof  herein  required,  of  its  in- 
tention so  to  do ; but  there  can  be  no  abandon- 
ment to  this  company  of  the  property  de- 
scribed. 

23  This  entire  policy  shall  be  void  if  the  in- 
sured has  concealed  or  misrepresented,  in 
writing,  or  otherwise,  any  material  fact  or 
circumstance  concerning  this  insurance  or  the 
subject  thereof;  or  if  the  interest  of  the  in- 
sured in  the  property  be  not  truly  stated 
herein ; or  in  case  of  any  fraud  or  false  swear- 
ing by  the  insured  touching  any  matter  re- 
lating to  this  insurance  or  the  subject  thereof, 
whether  before  or  after  a loss. 

2*  This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon,  or  added 
thereto,  shall  be  void  if  the  insured  now  has 
or  shall  hereafter  make  or  procure  any  other 
contract  of  insurance,  whether  valid  or  not, 
on  property  covered  in  whole  or  in  part  by 
this  policy;  or  if  the  subject  of  insurance  be 
a manufacturing  establishment  and  it  be  oper- 
ated in  whole  or  in  part  at  night  later  than  ten 
o’clock,  or  if  it  cease  to  be  operated  for  more 
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25  than  ten  consecutive  days ; or  if  the  hazard  be 
increased  by  any  means  within  the  control  or 
knowledge  of  the  insured;  or  if  mechanics  be 
employed  in  building,  altering  or  repairing 
the  within  described  premises  for  more  than 
fifteen  days  at  any  one  time ; or  if  the  interest 
of  the  insured  be  other  than  unconditional  and 
sole  ownership;  or  if  the  subject  of  insurance 
be  a building  on  ground  not  owned  by  the  in- 
sured in  fee  simple;  or  if  the  subject  of  insur- 

26  ance  be  personal  property  and  be  or  become 
incumbered  by  a chattel  mortgage ; or  if,  with 
the  knowledge  of  the  insured,  foreclosure  pro- 
ceedings be  commenced  or  notice  given  of  sale 
of  any  property  covered  by  this  policy  by 
virtue  of  any  mortgage  or  trust  deed;  or  if 
any  change,  other  than  by  the  death  of  an 
insured,  take  place  in  the  interest,  title,  or  pos- 
session of  the  subject  of  insurance  (except 
change  of  occupants  without  increase  of 

27  hazard)  whether  by  legal  process  or  judgment 
or  by  voluntary  act  of  the  insured,  or  other- 
wise; or  if  this  policy  be  assigned  before  a 
loss ; or  if  illuminating  gas  or  vapor  be  gener- 
ated in  the  described  building  (or  adjacent 
thereto)  for  use  therein;  or  if  (any  usage  or 
custom  of  trade  or  manufacture  to  the  con- 
trary notwithstanding)  there  be  kept,  used,  or 
allowed  on  the  above  described  premises  ben- 
zine, benzole,  dynamite,  ether,  fireworks,  gas- 
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28  oline,  greek  fire,  gunpowder  exceeding  twenty- 
five  pounds  in  quantity,  naphtha,  nitro-glyce- 
rine  or  other  explosives,  phosphorus,  or  petro- 
leum or  any  of  its  products  of  greater  inflam- 
mability than  kerosene  oil  of  the  United 
States  standard  (which  last  may  he  used  for 
lights  and  kept  for  sale  according  to  law,  but 
in  quantities  not  exceeding  five  barrels,  or 
two  hundred  gallons,  provided  it  be  drawn 
and  lamps  filled  by  daylight  or  at  a distance 

29  not  less  than  ten  feet  from  artificial  light)  ; 
or  if  a building  herein  described,  whether  in- 
tended for  occupancy  by  owner  or  tenant,  be 
or  become  vacant  or  unoccupied  and  so  remain 
for  ten  days. 

This  company  shall  not  be  liable  for  loss 
caused  directly  or  indirectly  by  invasion, 
earthquake,  insurrection,  riot,  civil  war  or 
commotion,  or  military  or  usurped  power,  or 

by  order  of  any  civil  authority; 

SO 

or  by  theft ; or  by  neglect  of  the  insured  to  use 
all  reasonable  means  to  save  and  preserve  the 
property  at  and  after  a fire  or  when  the  prop- 
erty is  endangered  by  fire  in  neighboring 
premises;  or  (unless  fire  ensues,  and  in  that 
event,  for  the  damage  by  fire  only)  by  explo- 
sion of  any  kind,  or  lightning ; but  liability  for 
direct  damage  by  lightning  may  be  assumed 
by  specific  agreement  hereon. 
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31  If  a building  or  any  part  thereof  fall,  ex- 
cept as  the  result  of  fire,  all  insurance  by  this 
policy  on  such  building  or  its  contents  shall 
immediately  cease. 

This  company  shall  not  be  liable  for  loss  to 
accounts,  bills,  currency,  deeds,  evidences  of 
debt,  money,  notes,  or  securities;  nor,  unless 
liability  is  specifically  assumed  hereon,  for 
loss  to  awnings,  bullion,  casts,  curiosities, 
drawings,  dies,  implements,  jewels,  manu- 

32  scripts,  medals,  models,  patterns,  pictures, 
scientific  apparatus,  signs,  store  or  office 
furniture  or  fixtures,  sculpture,  tools,  or  prop- 
erty held  on  storage  or  for  repairs;  nor,  be- 
yond the  actual  value  destroyed  by  fire,  for 
loss  occasioned  by  ordinance  or  law  regulat- 
ing construction  or  repair  of  buildings,  or  by 
interruption  of  business,  manufacturing  pro- 
cesses, or  otherwise ; nor  for  any  greater  pro- 
portion of  the  value  of  plate  glass,  frescoes, 

33  and  decorations  than  that  which  this  policy 
shall  bear  to  the  whole  insurance  on  the  build- 
ing described. 

If  an  application  in  writing  be  furnished 
this  company,  or  if  a survey,  plan,  or  de- 
scription of  property  be  referred  to  in  this 
policy,  it  shall  be  a part  of  this  contract  and 
a warranty  by  the  insured. 
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34  In  ail}'  matter  relating  to  this  insurance 
no  person,  unless  duly  authorized  in  writing, 
shall  be  deemed  the  agent  of  this  company. 

This  policy  shall  be  canceled  at  any  time 
at  the  request  of  the  insured ; or  by  the  com- 
pany by  giving  five  days’  notice  of  such  can- 
cellation. If  this  policy  shall  be  canceled  as 
hereinbefore  provided,  or  become  void  or 
cease,  the  premium  having  been  actually  paid, 
the  unearned  portion  shall  be  returned  on 
^ surrender  of  this  policy,  this  company  re- 
taining the  customary  short  rate ; except  that 
when  this  policy  is  canceled  by  this  company 
by  given  notice  it  shall  retain  only  the  pro 
rata  premium. 

If  property  covered  by  this  policy  is  so  en- 
dangered by  fire  as  to  require  removal  to  a 
place  of  safety,  and  is  so  removed,  that  part 
of  this  policy  in  excess  of  its  proportion  of 
any  loss  and  of  the  value  of  property  remain- 
ing in  the  original  location  shall,  for  the 
ensuing  five  days  only,  cover  the  property  so 
removed  in  the  new  location;  if  removed  to 
more  than  one  location,  such  excess  of  this 
policy  shall  cover  therein  for  such  five  days 
in  the  proportion  that  the  value  in  any  one 
such  new  location  bears  to  the  value  in  all 
such  new  locations;  but  this  company  shall 
not,  in  any  case  of  removal,  whether  to  one 
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37  or  more  locations,  be  liable  beyond  the  pro- 
portion that  the  amount  hereby  insured  shall 
bear  to  the  total  insurance  on  the  whole  prop- 
erty at  the  time  of  fire,  whether  the  same 
cover  in  new  location  or  not. 

If  fire  occur  the  insured  shall  give  imme- 
diate notice  of  any  loss  thereby  in  writing  to 
this  company,  protect  the  property  from 
further  damage,  forthwith  separate  the  dam- 
aged and  undamaged  personal  property,  put 
it  in  the  best  possible  order,  make  a complete 
inventory  of  the  same,  stating  the  quantity 
and  cost  of  each  article  and  the  amount 
claimed  thereon;  and  within  sixty  days  after 
the  fire,  unless  such  time  is  extended  in  writ- 
ing by  this  company,  shall  render  a statement 
to  this  company,  signed  and  sworn  to  by  said 
insured,  stating  the  knowledge  and  belief  of 
the  insured  as  to  the  time  and  origin  of  the 
fire;  the  interest  of  the  insured  and  of  all 
others  in  the  property ; the  cash  value  of  each 
item  thereof  and  the  amount  of  loss  thereon; 
all  incumbrances  thereon ; all  other  insur- 
ance, whether  valid  or  not,  covering  any  of 
the  said  property;  and  a copy  of  all  the  de- 
scriptions and  schedules  in  all  policies;  any 
changes  in  the  title,  use,  occupation,  location, 
possession,  or  exposures  of  said  property 
since  the  issuing  of  this  policy;  by  whom 
and  for  what  purpose  any  building  herein  de- 
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40  scribed  and  tlie  several  parts  thereof  were 
occupied  at  the  time  of  the  fire;  and  shall 
furnish,  if  required,  verified  plans  and  spec- 
ifications of  any  building,  fixtures,  or  machin- 
ery destroyed  or  damaged;  and  shall  also,  if 
required,  furnish  a certificate  of  the  magis- 
trate or  notary  public  (not  interested  in  the 
claim  as  a creditor  or  otherwise,  nor  related 
to  the  insured)  living  nearest  the  place  of 
fire,  stating  that  he  has  examined  the  circum- 

41  stances  and  believes  the  insured  has  honestly 
sustained  loss  to  the  amount  that  such  magis- 
trate or  notary  public  shall  certify. 

The  insured,  as  often  as  required,  shall 
exhibit  to  any  person  designated  by  this 
company  all  that  remains  of  any  property 
herein  described,  and  submit  to  examinations 
under  oath  by  any  person  named  by  this  com- 
pany, and  subscribed  the  same;  and,  as  often 
as  required,  shall  produce  for  examination  all 
^ books  of  accounts,  bills,  invoices,  and  other 
vouchers,  or  certified  copies  thereof  if  orig- 
inals be  lost,  at  such  reasonable  place  as  may 
be  designated  by  this  company  or  its  repre- 
sentative, and  shall  permit  extracts  and  copies 
thereof  to  be  made. 

In  the  event  of  disagreement  as  to  the 
amount  of  loss  the  same  shall,  as  above  pro- 
vided, be  ascertained  by  two  competent  and 
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43  disinterested  appraisers,  the  insured  and  this 
company  each  selecting  one,  and  the  two  so 
chosen  shall  first  select  a competent  and  dis- 
interested umpire;  the  appraisers  together 
shall  then  estimate  and  appraise  the  loss, 
stating  separately  sound  value  and  damage, 
and,  failing  to  agree,  shall  submit  their  differ- 
ences to  the  umpire ; and  the  award  in  writing 
of  any  two  shall  determine  the  amount  of  such 
loss;  the  parties  thereto  shall  pay  the  ap- 

44  praiser  respectively  selected  by  them  and 
shall  bear  equally  the  expenses  of  the  ap- 
praisal and  umpire. 

This  company  shall  not  be  held  to  have 
waived  any  provision  or  condition  of  this 
policy  or  any  forfeiture  thereof  by  any  re- 
quirement, act,  or  proceeding  on  its  part 
relating  to  the  appraisal  or  to  any  examina- 
tion herein  provided  for;  and  the  loss  shall 
not  become  payable  until  sixty  days  after  the 

45  notice,  ascertainment,  estimate,  and  satisfac- 
tory proof  of  the  loss  herein  required  have 
been  received  by  this  company,  including  an 
award  by  appraisers  when  appraisal  has  been 
required. 

This  company  shall  not  be  liable  under  this 
policy  for  a greater  proportion  of  any  loss  on' 
the  described  property,  or  for  loss  by  and 
expense  of  removal  from  premises  endan- 
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46  gered  by  fire,  than  the  amount  hereby  insured 
shall  bear  to  the  whole  insurance,  whether 
valid  or  not,  or  by  solvent  or  insolvent  insur- 
ers, covering  such  property,  and  the  extent 
of  the  application  of  the  insurance  under  this 
policy  or  of  the  contribution  to  be  made  by 
this  company  in  case  of  loss  may  be  provided 
for  by  agreement  or  condition  written  hereon 
or  attached  or  appended  hereto.  Liability 
for  reinsurance  shall  be  as  specifically  agreed 

47  hereon. 

If  this  company  shall  claim  that  the  fire  was 
caused  by  the  act  or  neglect  of  any  person  - 
or  corporation,  private  or  municipal,  this 
company  shall,  on  payment  of  the  loss,  be 
subrogated  to  the  extent  of  such  payment  to 
all  right  of  recovery  by  the  insured  for  the 
loss  resulting  therefrom,  and  such  right  shall 
be  assigned  to  this  company  by  the  insured 
on  receiving  such  payment. 

48  No  suit  or  action  on  this  policy,  for  the  re- 
covery of  any  claim,  shall  be  sustainable  in 
any  court  of  law  or  equity  until  after  full 
compliance  by  the  insured  with  all  the  fore- 
going requirements,  nor  unless  commenced 
within  twelve  months  next  after  the  fire. 

Wherever  in  this  policy  the  word  “insured” 
occurs,  it  shall  be  held  to  include  the  legal 
representative  of  the  insured,  and  whenever 
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49  the  word  “loss”  occurs,  it  shall  be  deemed 
the  equivalent  of  “loss  or  damage.” 

This  policy  is  made  and  accepted  subject 
to  the  foregoing  stipulations  and  conditions, 
together  with  such  other  provisions,  agree- 
ments, or  conditions  as  may  be  indorsed 
hereon  or  added  hereto,  and  no  officer,  agent, 
or  other  representative  of  this  company  shall 
have  power  to  waive  any  provision  or  con- 
dition of  this  policy  except  such  as  by  the 

50  terms  of  this  policy  may  be  the  subject  of 
agreement  indorsed  hereon  or  added  hereto, 
and  as  to  such  provisions  and  conditions  no 
officer,  agent,  or  representative  shall  have 
such  power  or  be  deemed  or  held  to  have 
waived  such  provisions  or  conditions  unless 
such  waiver,  if  any,  shall  be  written  upon  or 
attached  hereto,  nor  shall  any  privilege  or 
permission  affecting  the  insurance  under  this 
policy  exist  or  be  claimed  by  the  insured 

51  unless  so  written  or  attached. 

In  witness  whereof,  this  company  has  ex- 
ecuted and  attested  these  presents  this  14th 
day  of  April,  1906. 

E.  T.  Nibbling, 
Assistant  Manager, 
Pacific  Coast  Branch. 
Examined  F.  C.  Peterson. 

Entered,  E.  E.  R. 
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52  IV. 

That  in  and  by  said  policy  of  insurance  the 
defendant  insured  the  plaintiff  for  the  term 
set  forth  in  said  policy  to  an  amount  not  ex- 
ceeding said  sum  of  $1765  against  direct  loss 
or  damage  by  fire  to  the  property  described  in 
said  policy. 

y. 

That  on  the  19th  day  of  April,  1906,  the 
^ actual  cash  value  of  the  said  property  of  the 
plaintiff  insured  as  herein  alleged  by  the  de- 
fendant, was  $89,378.09;  that  on  said  19th 
day  of  April,  1906,  a large  portion  of  the 
said  property  of  the  plaintiff  insured  by  the 
defendant  as  herein  alleged,  was  destroyed 
by  fire,  the  portion  of  said  property  so  de- 
stroyed being  of  the  actual  cash  value  of 
$86,878.09. 

VI. 

64  That  at  the  time  of  the  issuance  of  said 
policy,  plaintiff  was  the  sole,  exclusive  and 
unconditional  owner  of  the  property  described 
in  said  policy,  and  that  plaintiff  continued 
to  be  such  owner  at  all  times  up  to  and  in- 
cluding the  destruction  by  fire  of  said  prop- 
erty as  hereinbefore  alleged.  That  at  all  the 
times  herein  mentioned,  the  insured  property, 
until  its  destruction,  was  located  and  con- 
tained as  in  said  policy  described. 
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55  VII. 

That  the  direct  loss  or  damage  to  plaintiff 
by  reason  of  the  destruction  of  said  property 
was  and  is  the  sum  of  $86,878.09,  which  said 
sum  of  $86,878.09  was  the  actual  cash  value 
of  said  property  which  was  destroyed  by  fire 
as  herein  alleged  at  the  time  the  same  was 
destroyed  as  herein  alleged,  with  a proper 
deduction  for  depreciation,  and  which  said 
sum  of  $86,878.09  did  not  exceed  the  cost  to 
plaintiff  of  replacing  the  said  property  with 
property  of  like  kind  and  quality  at  the  time 
of  the  said  destruction  of  said  property;  that 
the  total  insurance  on  said  property  at  the 
time  of  its  said  destruction  was  $60,005. 

VIII. 

That  there  has  been  no  disagreement 
between  plaintiff  and  defendant  as  to  the 
amount  of  the  loss  suffered  by  plaintiff  by 
57  reason  of  the  destruction  of  said  property, 
but  the  defendant  has  refused  to  pay  to  the 
plaintiff  the  said  sum  of  $1765. 

IX. 

That  the  plaintiff  has  duly  kept  and  per- 
formed all  of  the  terms  and  conditions  of  said 
policy  on  its  part  to  be  kept  and  performed; 
that  after  said  fire  plaintiff  gave  immediate 
notice  in  writing  to  said  defendant  of  the 
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58  loss  to  said  property  by  tire  as  aforesaid, 
and  that  a proof  of  loss  in  accordance  with 
the  terms  of  said  policy  was  delivered  by  the 
plaintiff  to  the  defendant  on  or  about  the 
10th  day  of  June,  1906. 

X. 

That  neither  the  whole  nor  any  part  of 
said  sum  of  $1765  has  been  paid  to  the  plain- 
tiff. 

59  Wherefore,  plaintiff  prays  judgment 
against  the  defendant  in  the  sum  of  one  thous- 
and seven  hundred  and  sixty-five  dollars 
($1765),  with  interest  thereon  at  the  rate  of 
seven  per  cent  per  annum  from  the  10th  day 
of  August,  1906,  and  for  its  costs  of  suit. 

Pillsbury,  Madison  & Sutro, 
Attorneys  for  Plaintiff. 

State  of  California, 

69  City  and  County  of  San  Francisco. — ss. 

Edgar  J.  DePue,  being  first  duly  sworn, 
deposes  and  says : that  he  is  an  officer,  to-wit : 
the  President  of  The  Pacific  Union  Club,  a 
corporation,  plaintiff  in  the  above-entitled 
action;  that  he  has  read  the  foregoing  com- 
plaint and  knows  the  contents  thereof  and 
that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  which  are  therein 
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61  stated  on  information  or  belief,  and  as  to 
those  matters  that  he  believes  it  to  be  true. 

Edgar  J.  DePue. 

Subscribed  and  sworn  to  before  me,  this 
1st  day  of  April  A.  D.  1907. 

(Seal)  Ceda  de  Zaldo, 

Notary  Public  in  and  for  the  City  and 
County  of  San  Francisco,  State  of 
California. 

(Endorsed)  : Filed  this  2d  day  of  April, 

62  A.  D.,  1907. 

Harry  I.  Mtjlcrevy,  Clerk. 
By  L.  J.  Welch, 

Deputy  Clerk. 


[Title  of  Court  and  Cause.] 

DEMURRER  TO  COMPLAINT. 

Now  comes  the  defendant  above-named  and 
demurring  unto  the  complaint  of  plaintiff 
on  file  herein  as  ground  of  demurrer  specifies : 

I. 

That  said  complaint  does  not  state  facts 
sufficient  to  constitute  a cause  of  action. 

Wherefore,  defendant  prays  to  be  hence 
dismissed  with  its  costs  of  suit  herein. 

T.  C.  Van  Ness, 
Attorney  for  Defendant. 


22 


64 
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(Endorsed)  : Receipt  of  a copy  of  the  with- 
in demurrer  is  hereby  admitted  this  7th  day 
of  June,  1907. 

Pillsbury,  Madison  & Sutro, 

Per.  W.  T.  B. 
Attorneys  for  Plff. 

Piled  June  7,  1907. 

H.  I.  Mulcrevy,  Clerk.. 

D.  J.  Sullivan, 

Deputy  Clerk. 


[Title  of  Court  and  Cause.] 

MINUTE  ORDER  OVERRULING 
DEMURRER  TO  COMPLAINT. 

Tuesday,  June  18th,  1907. 

Court  met,  present  Hon.  J.  M.  Seawell, 
and  officers  of  court. 

In  this  cause  the  demurrer  of  the  defendant 
to  the  complaint  on  file  herein  having  been 
heretofore  submitted  to  the  court  for  consid- 
eration and  decision  and  now  the  court  having 
considered  the  same  and  being  fully  advised 
herein  it  is  ordered  that  the  demurrer  be  and 
the  same  is  hereby  overruled  with  leave  to 
the  defendant  to  answer  said  complaint  within 
ten  days. 

(Minute  book,  department  No.  1,  volume  12, 
page  154.) 
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gy  [Title  of  Court  and  Cause.] 

AMENDED  ANSWER. 

Defendant  by  leave  of  court  first  bad  and 
obtained  files  this  its  amended  answer  in  this 
action,  and  now  answering  unto  the  complaint 
of  plaintiff,  defendant  denies  that  defendant 
did  insure  the  plaintiff  or  did  undertake  to 
make  good  to  the  plaintiff  such  direct  loss  or 
damage  as  plaintiff  might  suffer  by  or 
through  fire  to  the  property  in  the  policy  and 
^ the  complaint  on  file  herein  described  except 
as  in  and  under  the  terms  and  conditions  of 
said  policy. 

And  further  answering  unto  the  complaint 
of  plaintiff,  defendant  alleges  that  in  and  by 
the  policy  of  insurance  in  this  action  sued 
upon  it  was  provided,  and  by  and  between  the 
plaintiff  and  the  defendant  stipulated  and 
agreed,  that  the  defendant  company  should 
not  be  liable  for  loss  caused  directly  or  in- 
directly by  earthquake ; and  defendant  alleges 
that  on  the  18th  day  of  April,  1906,  the  City 
of  San  Francisco  was  visited  by  a severe 
earthquake  shock  between  the  hours  of  five 
and  six  o’clock  a.  m.,  and  by  other  and  similar 
shocks  following  said  first  mentioned  shock; 
that  on  the  said  18th  day  of  April,  1906,  and 
at  the  time  of  the  happening  of  said  earth- 
quake shock  and  of  the  fires  hereinafter  re- 
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70  ferred  to  following  thereupon,  there  was  in 
said  City  of  San  Francisco,  a lire  department 
fully  and  sufficiently  equipped  with  fire-en- 
gine and  hose  and  other  proper  and  sufficient 
appurtenances  for  the  extinguishing  of  fires 
in  said  city,  and  there  was  up  to  the  time  of 
the  first  of  said  shocks  a water  system  in  use 
in  said  city  with  water  mains,  pipes  and 
hydrants  throughout  said  city  and  in  and 
along  the  streets  thereof  with  an  abundant 

71  supply  of  water  for  the  extinguishment  of 
fires  and  for  the  extinguishing  of  all  of  the 
fires  following  upon  said  earthquake  shocks, 
including  those  immediately  caused  thereby 
and  other  fires  resulting  therefrom,  and  all 
other  fifes  occurring  upon  said  18th  day  of 
April,  1906,  and  defendant  alleges  that  all 
of  said  fires,  and  each  thereof,  could  and  in 
the  usual  and  ordinary  course  of  events  would 
have  been  extinguished  if  said  water  supply 

72  had  been  available  at  the  time  of  the  breaking 
out  of  said  fires,  and  each  thereof,  and  there- 
after during  said  18th  day  of  April,  1906,  but 
defendant  alleges  the  fact  to  be  that  the  said 
earthquake  shocks,  or  some  one  or  more 
thereof,  broke  the  mains  and  piping  through 
which  said  supply  of  water  was  brought  to 
and  into  said  City  of  San  Francisco,  and  shut 
off  said  supply  of  water  from  said  city  and 
from  the  portion  of  said  city  wherein  the 
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73  property  described  in  the  complaint  was 
situate,  and  wherein  the  fire  by  which  said 
property  was  destroyed  had  its  origin,  and 
that  by  reason  of  the  breaking  of  said  pipes 
and  the  shutting  off  of  the  water  the  said 
fire  department  was  without  water  to  play 
upon  said  fires,  and  upon  said  last-mentioned 
fire,  by  reason  whereof  said  fires  and  said 
last-mentioned  fire  spread  throughout  said 
city  and  said  last-mentioned  fire  reached  to 

74  said  property  of  the  plaintiff  and  destroyed 
said  property,  and  defendant  alleges  that  said 
fire  would  not  have  spread  and  said  property 
would  not  have  been  destroyed  and  said  loss 
would  not  have  resulted  if  said  water  supply 
had  not  been  cut  off  as  in  this  amended  an- 
swer set  forth. 

Wherefore,  defendant  prays  that  plaintiff 
take  nothing  by  this  action,  and  that  defend- 
ant have  judgment  for  its  costs  of  suit  herein. 

7 5 Otto  Irving  Wise, 

Attorney  for  Defendant. 

Verification  of  the  foregoing  amended  an- 
swer is  hereby  waived. 

Pillsbitry,  Madison  & Sittro, 
Attys.  for  Plff. 

San  Francisco,  Sept.  3,  1908. 
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76  (Endorsed)  : Receipt  of  a copy  of  the  with- 
in amended  answer  admitted  this  3rd  day  of 
September,  1908. 

Pillsbury,  Madison  & Sutro, 
Attorneys  for  Plaintiff. 
Filed  in  open  court  September  3,  1908. 

H.  I.  Mulcrevy,  Clerk. 

By  L.  T.  Jacks, 

Deputy  Clerk. 


[Title  of  Court  and  Cause.] 

DEMURRER  TO  AMENDED  ANSWER. 

Now  comes  the  plaintiff  in  the  above  en- 
titled action  and  demurs  to  the  amended  an- 
swer of  the  defendant,  and  as  its  ground  of 
demurrer,  specifies  that  the  said  amended 
answer  does  not  state  facts  sufficient  to  con- 
stitute a defense. 

Pillsbury,  Madison  & Sutro, 

78  Attorneys  for  Plaintiff. 

(Endorsed)  : Receipt  of  a copy  of  within 
demurrer  is  hereby  admitted  this  3rd  day  of 
September,  1908. 

Otto  Irving  Wise, 
Atty.  for  def. 

Filed  in  open  court  September  3,  1908. 

H.  I.  Mulcrevy,  Clerk. 

By  L.  T.  Jacks, 

Deputy  Clerk. 
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79  [Title  of  Court  and  Cause.] 

MINUTE  ORDER.  SUSTAINING 
DEMURRER  TO  AMENDED 
ANSWER. 

September  10.  1908. 

Court  met,  present  Hon.  J.  M.  Seawell, 
judge,  and  officers  of  court. 

In  this  cause  the  demurrer  of  the  plaintiff 
to  the  amended  answer  on  file  herein  having 
^ been  heretofore  submitted  to  the  court  for 
consideration  and  decision  and  now  the  court 
having  considered  the  same  and  being  fully 
advised  herein  it  is  ordered  that  said  de- 
murrer be  and  the  same  is  hereby  sustained. 

(Minute  book,  department  No.  1,  volume  24, 
page  87.) 


[Title  of  Court  and  Cause.] 

JUDGMENT. 

In  open  court  September  14th,  1908. 

The  demurrer  of  the  plaintiff  to  the 
amended  answer  of  the  defendant  having 
been  heretofore  sustained  by  an  order  duly 
given  or  made  herein  on  the  10th  day  of  Sep- 
tember, 1908,  and  the  defendant  declining  to 
further  amend  its  answer,  ordered  that  judg- 
ment be  entered  herein  in  favor  of  the  plain- 
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82  tiff  and  against  the  defendant,  as  prayed  for 
in  the  complaint,  and  for  plaintiff’s  costs  of 
suit. 

Wherefore,  by  virtue  of  the  law  and  by  rea- 
son of  the  premises  aforesaid,  it  is  ordered, 
adjudged  and  decreed,  that  The  Pacific  Union 
Club  (a  corporation)  plaintiff,  do  have  and 
recover  from  The  Palatine  Insurance  Com- 
pany, Limited,  of  London,  England,  (a  cor- 
poration), defendant,  the  sum  of  Twenty 

83  hundred  twenty-four  & 10/100  Dollars  ($2024.- 
10/100),  with  interest  thereon  at  the  rate 
of  seven  per  cent,  per  annum  from  the 
date  thereof,  till  paid,  together  with  said 
plaintiff’s  costs  and  disbursements  incurred 
in  this  action,  amounting  to  the  sum  of 
$10.00. 

Pec.  Sept.  16th,  /08,  book  18,  page  482. 


[Title  of  Court  and  Cause.] 

CERTIFICATE  TO  JUDGMENT  ROLL. 
State  of  California, 

City  and  County  of  San  Francisco. — ss. 

I,  II.  I.  Mulcrevy,  County  Clerk  of  the 
City  and  County  of  San  Francisco,  State  of 
California,  and  ex-officio  Clerk  of  the  Supe- 
rior Court,  do  hereby  certify  the  foregoing  to 
be  a true  copy  of  the  Judgment  entered  in  the 
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85  above-entitled  cause,  and  recorded  in  Judg- 
ment Book  18,  of  said  Court,  at  page  482.  And 
I further  certify  that  the  foregoing  papers 
hereto  annexed  constitute  the  Judgment  Roll 
in  said  cause. 

Witness  my  hand  and  seal  of  said  Superior 
Court  this  18th  day  of  Sept.,  A.  D.  1908. 

(Seal)  H.  I.  Mulcrevy,  Clerk. 

By  Wm.  J.  Egan, 

Deputy  Clerk. 

86 

(Endorsed) : Filed  Sept.  18th,  1908. 

H.  I.  Mulcrevy,  Clerk. 

By  Wm.  J.  Egan, 

Deputy  Clerk. 

Recorded  Judgment  Book  18,  page  482. 


[Title  of  Court  and  Cause.] 

NOTICE  OF  APPEAL. 

To  the  plaintiff  above  named  and  Messrs. 
Pillsbury,  Madison  & Sutro,  its  attorneys, 
and  LI.  I.  Mulcrevy,  County  Clerk  and 
ex  officio  Clerk  of  the  Superior  Court  of 
the  City  and  County  of  San  Francisco : 
You,  and  each  of  you,  will  please  take  notice 
that  the  defendant  above  named,  hereby  ap- 
peals to  the  District  Court  of  Appeal  of  the 
State  of  California,  for  the  First  District, 
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88  from  the  judgment  heretofore  given,  made 
and  entered  in  the  above  entitled  action  in 
favor  of  said  plaintiff  against  said  defendant, 
for  the  sum  of  Two  Thousand  and  Twenty- 
four  Dollars  and  Ten  Cents  ($2024.10)  and 
costs,  which  said  judgment  is  recorded  in 
Book  Eighteen  (18)  of  Judgments,  at  Page 
Four  Hundred  and  Eighty-two  (482),  of  the 
above  entitled  Court  and  from  the  whole  of 
said  judgment. 

89  Dated:  San  Francisco,  Calif.,  September 

21st,  1908. 

Otto  Irving  Wise, 

Attorney  for  Defendant. 

(Endorsed)  : Due  service  and  receipt  of  a 
copy  of  the  within  notice  of  appeal  is  hereby 
admitted  this  21  day  of  September,  1908. 

Pillsbury,  Madison  & Sutro, 

Attorneys  for  Plaintiff. 

Filed  Sept.  21,  1908. 

90 

H.  I.  Muecrevy,  Clerk. 

By  D.  J.  Sullivan, 

Deputy  Clerk. 
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91  STIPULATION  TO  TRANSCRIPT. 

It  is  hereby  stipulated  that  the  foregoing 
transcript  on  appeal  is  correct;  that  it  con- 
tains true  and  correct  copies  of  all  the  papers 
therein  set  forth  now  on  file  in  the  office  of 
the  County  Clerk  of  the  City  and  County  of 
San  Francisco,  State  of  California;  that  an 
undertaking  on  appeal  in  due  form  has  been 
properly  filed  in  said  cause,  and  that  the  ap- 
peal may  be  heard  thereon. 

92 

Dated,  October  , 1908. 

Pillsbuey,  Madison  & Stttro, 
Attorneys  for  Respondent. 

Otto  Irving  Wise, 

Attorney  for  Appellant. 
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94  CLERK'S  CERTIFICATE  TO 

TRANSCRIPT. 

I,  H.  I.  Mulcrevy,  County  Clerk  of  tlie  City 
and  County  of  San  Francisco,  State  of  Cali- 
fornia, and  ex-officio  Clerk  of  the  Superior 
Court  in  and  for  said  city  and  county,  hereby 
certify  that  I have  compared  the  foregoing 
transcript  with  the  original  papers  in  said 
action,  now  on  file  in  my  office,  and  with  the 
orders  therein  made  and  entered  on  the  min- 
utes  of  said  Court,  and  that  the  papers  and 
orders  therein  contained  are  full,  true  and 
correct  copies  of  the  originals  on  file  in  this 
office,  and  of  the  whole  thereof. 

I further  certify  that  a sufficient  under- 
taking on  appeal  in  due  form  of  law,  was 
properly  filed  in  said  cause,  in  the  manner 
and  within  the  time  required  by  law,  and  that 
the  erasures  and  interlineations  appearing  in 
gg  the  foregoing  transcript  were  made  before 
certifying  hereto. 

In  witness  whereof  I have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Superior 
Court  this  day  of  October,  1908. 

(Seal)  H.  I.  Mulcrevy ) Clerk. 

By 


Deputy  Clerk. 


Due  service  and  receipt  of  a copy  of  the  within  this . 
dap  of  October,  A.  D.  1908,  is  hereby  admitted. 


Attorneys  for  Respondent. 


